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OZET

Bu yazi Montesquieu’niin, yasamanin, her zaman wgsillrgere-
ken bazi temel ilkeler ginda ulusun ruhunu izlemesi gergiti soyle-
yen bazi temel gdslerini incelemektedir. Bu ilkeler, egemenin genel
sinirlari olarak uyulmasi gereken hukukun Ustgilie belirlenir. Ay-
rica yazi, farkli ulus kavramlarini gostererek haomlgin hem ¢gun-
lugun tiranlgini 6nlemek icin uyulmasi gereken bazi temel Oegril
ortaya koymaktadir.

Azinhk, Casunluk

ABSTRACT

This paper develops some principle ideas of Monliesqwvho says
that the legislature has to follow the spirit oéthation except for some
fundamental principles which should always be resge These princi-
ples are defined by the rule of law which needs &bsbe respected as
general limits of the sovereign. In addition thggpashows the different
concepts of the nation and makes some fundamergpbgals which
should be respected in order to prevent eithertyh@nny of the majority
or the tyranny of the minorities.
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l. GIRIS

A) SUREKLILIGIN PARCASI OLARAK YEN iLEME

Bu yil, bugiine kadarki tim gier devrimlerde oldgu gibi, bazi ul-
kelerde yeni anayasalara yol acacak olan Arap aeriyle sarsildi.
Bununla birlikte sadece hukuki sureklilik durumurai@ayasalarin yeni-
lenmesini inceleyen bu yazinin konusu oldukc¢a faikék ¢cok Avrupa
anayasasl!, kngicta bir devrim, bir i¢ sayaveya uluslararasi saya
sonucunda bir buyldk patlama olarak ortaya c¢iktneYde burada s6z
konusu edeggmiz bu deil; cinkd bu toplantinin konusu, genel olarak,
surekliligin parcasi olarak anayasanin yenilenmesiyle ilgili.

Common lawgelengine ait anayasalarin tumipngiliz Uluslar
Toplulugu’'yla bir bicimde b&lantilidir; ¢ciinkl yeni kurulan bu devletler,
bagimsizliklari Westminster'in bir yasasiyla verggiden b&msiz ola-
bilmistir. Anayasalarin yenilenmesinden bahsederken, tgeiéneksel
toplumu dgistirmek ve yeni bir toplumsal dizen eturmak amaciyla
birer buylk patlamaeklinde ortaya ¢ikngiolan medeni hukuk gelene-
ginden gelen anayasalar Gzeringyolasmamiz yerinde olur. Ayrica bu
anayasalarin hepsi, @an sureklilgin sglanabilmesi icin anayasanin
yenilenecg@i guvencesini veren anayasa yapim sireclean kagmus-
tur. Bu anayasalarin ga, anayasa yenilenirken, geleneksel yasama si
reciyle bir bicimde bgantili bir sirec 6ngormyiiir.

B) MONTESQUIEU

Kanunlarin Ruhu Uzerinde Montesquieu, yasama organina
onemli tavsiyelerde bulunur ki, ben anayasanin lgamesi meselesi
Uzerine dgunurken bu tavsiyelerin goz 6ntine alinmasi getekdnaa-
tindeyim. Kitap XIX'das6yle der:“Ulusun ruhunu, bu ruh yonetim il-
kelerine ne zaman kar ne zaman kar degil, bunu gozlemek yasama-
nin isidir; ...”

Montesquieu’'nun izinden giderek ve anayasa yenié=im de g6z
Onune alaraksu sorularin teorik olarak incelenmesi gerekir.

- Ulusun ruhuna nasil wabilir?

- Ulusun tarde olmadg! durumlarda kurucu gtictin dikkate almasi
gereken sonuglar nelerdir?

- Anayasa yapicinin saygi duymasi gereken yondtiereri neler-
dir ve bu anayasa yapicl, bu ilkeleri neden hekabaalidir?
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Eger uygulamadan kaynaklanan zorluklar inceleneceksalara
ek olaraksu sorular da sorulmalidir:

- Kurucu gug, ne tur bir kurum olmahdir veya ne bir kurumu
temsil etmelidir ve ulusun ruhunu hesaba katabiimesglivence altina
alabilmesi icin ne gibi yéntemler olacak?

- Kurucu gug, ulustan farkh bir gic olabilir mi Vengisartlar al-
tinda bdyle bir durum miamkun olabilir?

- Bir kurucu gucin birden fazla ulus icin bir ansgaolgturmasi
gerektginde, bunun sonuclari neler olabilir?

Il. ULUSUN RUHUNA NASIL ULA SILAB ILIR?
A) ANAYASA YAPMA YETK iSi

Birkac yil 6nce Avustralyalilar, mongk anayasayl cumhuriyetci
bir anayasayla dgstirmeyi dngdren yeni anayasayl reddetti. Birgok
anayasa, Bgangi¢c bolumlerinde anayasanin hangi yetkiyle yhguh
belirtir. Orta C&'in geleneksel devletlerinde yasa yetkisi monakklar
aitti. Ulus egemengi, ulusun, anayasa yapma Yyetkisinin gercek sahibi
oldugunu kabul edecekti. Fransa Krali Philipp, 1830 Temnbev-
rimi’nin ardindan bir anayasal bildirge yayinlayiardranklarin Krali
seklindeki monagik tanimi Fransa halkinin Krali olarak gigirdi.
Avustralya, monai yerine cumhuriyet olmayi tasarlgdnda, s6z ko-
nusu mesele elbette ayni zamanda bu cumhuriyetekiryeni otoritenin
kim olac& meselesiydi. Avustralya’da vyesie tim halklarla
Aborijinleri hesaba katginizda, sadece yesi& halklarin mi1 yoksa
Aborijinlerin mi, yoksa ikisinin birlikte tek bir lus olarak veya iki ayri
ulus olarak mi bir cumhuriyetci anayasa yapma gatki sahip olaga
ve bu anayasanin kimler tGzerinde gecerli glacs®run haline gelebi-
lirdi. Avustralya’da kurucu halk hangisi olacakti?

B) YETKILI OLARAK ULUS

Ulusu anayasa yapmaya Yyetkili olarak kabulgettizde, cevap-
lanmasi gereken soru ulusun ne @udur. ABD Anayasasi, sembolik
“Biz, Birlesik Devletler halklari” ifadesiyle bdar; Almanya Anayasasi-
nin giris bélimindesunu okuruz*Alman Milleti, kendi anayasa yapma
yetkisine dayanarak bu anayasay! kabul gimi, Turkiye Anayasasi
“Turk Milleti tarafindan tevdi olunmgtur” ve ispanya Anayasasinin 1.
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maddesi‘Milli egemenlik, yurttalarindir’ derken, 2. maddesi/span-
yol milletinin ayrilmaz birlgi, tim /spanyollarin ortak ve béliinmez ul-
kesi ve tium milliyettlerin 6zerklik hakkinin tanasnve givence altina
alinmasi’ndan bahseder. Avrupa Konseyi Parlamenterler Me€isak
2006 tarihli Gnlt 1735 sayili tavsiye kararingeyle der:*Tum Uye dev-
letlerin anayasalarini; her devleti, etnik-kilttirgécmslerine bakmaksi-
zin yurttglarini sivil ve cokkulturl bir tizel kili ge dahil etmeye ve
kendisini sadece etnik veya sadece sivil devlaakléanimlamayi bi-
rakmaya davet eden gdas demokratik Avrupa standartlariyla uyumlu
hale getirmek igin;”

C) ULUSA KIMLER DAH ILDIR?

Ortaya cikan ilk sonugu olmaktadir; ulus kavrami gibi, hangi
halklarin devletin kurucu gticine dahil olgoe iliskin sorular da tar-
tismalidir ve net déldir. Bu nedenle anayasa yenilenirken, anayasa
yapma ve yenileme yetkisine sahip birimgkiin kapsamli bir kavram
ortaya konulmalidir. Avrupa Konseyi’'nin anayasalare sadece sivil ne
de sadece etnik ulus kavramlarina dayandiriimage®ktgine iliskin
tavsiye kararina uygun olarak, anayasa yenilenjrikenileme yetkisinin
gercek sahibinin, o devlette ggayan ve dizenli vergilerini ddeyenler
olmasi gerekgii dikkate alinmaldir. Boylece anayasa yapma guclne
sahip ulus tanimi, gb¢menlere de acgik olmali vesigdyi gbz 6ninde
bulundurmamalidir. Ulkeler, en azindan Avrupa Kgiiaé Yabancila-
rin Yerel Duzeyde Kamusal Yama Katilimina ikkin S6zlgeme’sinde
belirlenen ilkelere uymalidir. Yeni Zelanda, llkeamet eden yaban-
cilara oy kullanma hakki tanigtr. Bununla birlikte, Yeni Zelanda'da
yabancilar se¢gmen olarak katilabilseler de sechidari yoktur. Yine
Isvigre'de pek az kanton yabancilara oy verme hamstir; diger
kantonlarsa son referandumda bu hakkin taninmasaylamantir.

Almanya Anayasa Mahkemesi, 31 Ekim 1990 tarihliakenda,
Schleswig Holstein’in tlkede ikamet eden yabanailgerel secimlerde
oy kullanma hakkinin taninmasinagkiin teklifini, bu yetkinin, Ana-
yasa’nin 20. maddesine gore, vatandbBnayanlara oy kullanma hakki
tanimayan Alman milletine ait olgu gorisine dayanarak anayasaya
aykirilik gerekcesiyle reddetstir™.

! Bundesverfassungsgericht 83 37.
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D) DEMOKRAT iK ORTAM

Ulus, anayasanin nihai sahibi ojdwma gore; ulusu temsil eden
anayasa Yyapicl, ulusun gincelerini ve gorglerini 6grenmeye devam
etmek durumundadir. Temsilciler secildikten soreansenleriyle arala-
rindaki zorunlu ilgkiden kurtulmy sayillamazlar. Bundan ¢, anaya-
sanin hazirlanmasi tamamlandiktan sonra, teklifitavdalarin ¢ggun-
lugu tarafindan onaylanginin goérilmesi icin son kez vatantia da-
nismak durumundadirlar. Boylesi bir ughaa ancak temsilcilerle vatan-
daslar arasindaki hassas ve sirekli etiutde salanabilir. Boylesi bir
ortam, sadece medya, internet ve basin yoluylailetimim 6zgurlgini
glvence altina alan bir anayasal sistem dahilirsgtatyabilir. Oy kulla-
nacak olanlar, anayasa teklifinin yararli ve zargdnleri de dabhil,
gundemki tim konulara gkin bilgi sahibi olmalidirlarinsanlarin, yal-
nizca son taslaklara onay verme hakkingildayrica yeni fikirler ortaya
atma imkanina da sahip olmalari gerekmez isé®re anayasal sistemi-
nin bu tdr imkanlara dayanan istikrari, buyik omrthlk girsimleri
yoluyla siyasal gundemi @atirme olasilgl da iceren oy hakki kavra-
mindan kaynaklanmaktadir.

E) COGUNLUGUN TIiRANLI Gl — AZINLI GIN TiRANLI Gl

Vergi ddeyen yabancilar da dahil tlkedeki vatgtataolarak ka-
bul edilen ulusun, azinliklarin gonluk tiranlgl karisinda korunabil-
mesi icin sinirlandiriimasi gerekmektedir. Sadea&ih ¢cgunlugu tara-
findan onaylanmgianayasanin yenilenmesi kesinda azinhklara 6zel bir
koruma sg@lanmasinin dgsik yollart vardir. Etiyopya Anayasasinda
oldugu gibi, bazi airi durumlarda tek tarafli cekilme hakki dahisdé
nilebilir. Ote yandan, azign tiranligl olasginin da énlenmesi gerekir.
Azinlikla ¢gzunluk arasindaki dgu denge, halen anayasanin yenilen-
mesi sireci bakimindan ¢ozulmesi gereken en 6nesttiorlu konular-
dan biridir. Esasinda bu sorunlar, sadece iyi yiméizerine ygunlas-
maktan ziyade, kim kimi yonetiyor meselesi tzenpogunlssildigl tak-
dirde ¢ozulebilir.

F) PARLAMENTER YONET iM SISTEMININ SORUNLARI

Parlamenter ggunluga dayanan yonetim sistemleri, bugiine ka-
darki en etkili ve demokratik sistemler olarak geaikmgtir. Bugunki
yonetimlerin kagi karsiya kaldgl mali krizler, sadece 6énemli birer eko-
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nomik sorun dgildir; ayni zamanda yapisal sebepleri de olaldnofes-
yonel parlamento Uyeleri, blyuk 6lciide yeniden Isegiolasiliklarina
bagimhdir. Bu nedenle genellikle ganluktakiler ve azinlktakiler, ye-
niden secilmelerini ggayacak iyi huylu bir se¢cmen kitlesi elde etmek
adina, yeni mali harcamalar yapmaya hazirdirlayl8§onetim sis-
temlerinin, yaadiklari finansal krizleri yapisal olarak ¢6zmesihemen
hemen imkansiz old sdylenebilir.

Avustralya Anayasasiisvicre Anayasasina benzer bicimde, ana-
yasa deisikligi icin zorunlu referandungarti getirmgtir. Bugtine ka-
darki tim anayasa referandumlarininsdsesiz oldgu goérilmektedir.
Bunun nedenlerinden biri, parlamenter demokrasidiglar partisinin
secmenleri anayasa @gkligi teklifine ikna etmek agisindan oldukga
kuclk bir ¢cgunluga sahip olmasi olabilir. Bizinisvicre deneyimimiz
sunu gostermektedir: sadece tim buydk partileritiftéizerinde uzla-
maya varmasi durumunda teklifin referandumda oriena gansi vardir.
Bu bakimdan anayasanin yenilenmesi Uzerine «okan parlamenter
demokrasi sisteminin de ele alinmasi gerekir.

G) HALK IRADESI

Son olarak, ulusun gercekten neye ihtiyaci gldw anlayabilmek,
oy kullanma sireclerinin insanlara gercek iradaleifiade etme imka-
nini da s@layabiliyor olmasini gerektirmektedir. Vatanta, yalnizca
tum gerekli bilgilere estikleri ve bir teklifin arti ve eksi yanlarini de-
gerlendirebildikleri takdirde ggukh karar almay! bgarabilirler. Sik sik
siradan insanlarin bu tirdenggelendirmeler yapmaya yetkin olmgdi
ileri sUrdlur. Bu iddia, sadece gimdan demokrasi sistemlerine gile
mevcut haliyle demokrasinin kendisine de aykiriéheki, o halde in-
sanlar, parti programlarini gerlendirerek kendi 6zel ihtiyaclar go
rultusunda gercekten pendikleri partileri nasil secebilmektedifip-
hesiz anayasa reformlari, genellikle bundan dahren&sk meseleleri
kapsar. Bu meseleleri acik ve amla sekilde anlatmak da partilerin
veya hukimetin gorevidir. g&r halkin dguncesi ve ulusun iradesi ger-
cekten Onemseniyorsa, siradan vataladatarafindan ankalabilecek
yasa tekliflerinin hazirlanmasi gerekmektedir.
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. TURDE S OLMAYAN ULUSLARDA ANAYASANIN
YENILENMESININ SONUCLARI NELER OLAB iLIiR?

Bir devlet, sinirlari icinde ywayan halklan veya kdlturel, dinsel
veya dilsel topluluklari nasil bir araya getirebiteya bir arada tutabilir?
Bunun tek cevabgu olabilir: devlet, tim bu topluluklar nezdinde ¢ne
ruiyet sglamayi bgaarmssa, bu topluluklari bir araya getirmeyi ve bir
arada tutmay da karacaktir. Peki devlet, bu topluluklarin géziinde bu
denli gen§ bir mesruiyet olusturmayi nasil bgarabilir?iki unsur gereklidir:

A) ORTAK DE GERLER YOLUYLA ORTAK K IML iK

Devletin, butin topluluklar agisindan kendi tangibasizliklarin-
dan daha ustiin olan ortakpgeleri somutlgtirmasi gerekirikinci ola-
rak, tim topluluklar kapsayici olmasi ve bu topkléri kendilerini yasa
teklifiyle 6zdslestirebileceklerisekilde anayasa yapma slrecine dahil
etmesi gerekir. Ancak bu yalnizca, sirggaluk temelinde bir demokra-
siden ziyade, muzakere ve ugtea kiltiriine sahip uzlma-odakl bir
demokrasinin kurulabilgi durumlarda miumkin olabilir.

Parcali uluslarin, devlet icinde ggayan tiim halklarin, hangi kultd-
rel topluluza mensup olurlarsa olsunlar devlet ile Ggelebilmesini sg-
layan bir temel yaratmasi gerekliginde yaadgimiz donemin muhtemelen
en zorlu ve heniliz geregitigibi ele alinmany miicadele alani budur.

B) ADEM-1 MERKEZ IYETCILIK

Bu hedefe ulgmak, sadece, devletin @amanl olarak farkli nye
ruiyet temelleri Uzerine ya edildgi durumlarda mumkundur: belediye,
Bdlge ve Devlet. Buna ksattik, mesruiyetin busekilde yapilandiriimasi,
yalnizca, her diizeydeki topluluklarin 6zel ihtiyagha ilgkin kararlarin
demokratik yollardan alinmasi durumunda gerggkikbilir.

Eger icerideki adem-i merkeziyetcilik ve sdridaki uluslararasi-
lasma nedeniyle surekli artan farkli talep ve sorumitldr diizlemi kar-
sisinda esneklik gdanmasi isteniyorsa, egemenlik alani nifuz edilemez
olan ulus-devlet tzerinde yenidensdiimek gerekir.

Modern cokulusluirketler, esnek ve etkili lidegin sirrinin, yetki
ve sorumlulgun paylatiriimasi oldgunun uzun zaman oOnce farkina
varmstir. Bugin halen pek ¢cok devlette merkezi yasamgaror beledi-
yelerin ve bolgelerin drgitlenme bicimlerine vearadglarin bu duzey-
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lerdeki demokratik haklarinin yapisina ve kapsankerar vermektedir.
Merkezi yasama organi veya merkezi devlet, bu kngiie bicimleri-
nin, bdlgenin tarihsel ve kultirel 6zelliklerinimhsi gereki gibi he-
saba katmasini gama veya bu bdlgelerde demokrasinin korunmasi
sorumlul@gunu da yuklenebilirler mi?

S0z gelimi, hastanelerin veya genegldabakiminin planlanmasi
Uzerine karar almak zorunda olgirketler, s6z konusu planlamanin hal-
kin somut ihtiyaclarina cevap vergoelen emin olduklari gibi, kulla-
nimlarina hazir olan gerekli araclara da sahip blwveayine personelin
secimi ve gitimini de yonetebilecek durumda olmalidirlar.

Gunumuizde ygnan birgok cagmanin nedeni; huakimetlerin,
merkezden oldukca uzaktaki boélge ve insanlarin #edelizerine ka-
rarlar almalarinda, bunu da sadece bicimsel yetkdedayanarak yap-
malarinda ve aldiklarn kararlarin (olumlu veya ofwmn) sonuclarina
maruz kalmamalari dolayisiyla glmdan sorumluluk tamamalarinda
aranabilir. Son tahlilde, uygun bir yetki ve sorulak dengesi, yalnizca,
merkezden ayri yetkileri olan birimler yoluyla gekgssebilir. Modern
kamu kurumlari ve 6zel kurumlar,ggdir insanlar adina karar almasi ge-
reken her insanin algh yanls kararin etkilerini aninda hissedebilmesine
olanak sglayan bicimde tasarlanmalidir.

Hukumetin, sadece belediyelere ve bdlgelere gebgelkizerklik
veren bir yonetingeklinde, eylemlerinin ve kararlarinin etkilerini @o
rudan gorebilmesine ve dolayisiyla buna uygun higincevap verme-
sine olanak verecekekilde halka yakin olmasi mumkindir. Sadece
halk, hatal kararlar keaisinda dgrudan tepki gosterebilgii zaman oto-
riteler, politikalarini dgistirmek ve iyiletirmek icin gerekli esnekdie
sahip olacaktir.

C) CESITLILIK; YUK DE GiL, ZENGINLIiK

Cesitlilik bir zenginliktir; cesitlilik, tek tip kimlikleri, tek tip esitlik
ve sadakati ortadan kaldirir. iéli ge iliskin gorisler daha fazla cet
kili olamaz. Bir anayasa, gdili gin, Ulkenin kilttrel, manevi ve hatta
ekonomik zenginfiine katki sgladigina dair bir kanaat Uzerine si
edilmelidir. Caitlilik, strekli beslenmesi gereken bir gexdir.

Insanlar, cok boyutlu sadakatlere ihtiya¢ duyaiaryanda kulti-
rel velveya dinsel bir toplufia duyulan sadakat; geér yanda, yerel
Ozerklik ve adem-i merkeziyetcilik Gzerine kurul@sek yerel toplulga
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duyulan sadakat. Modern tarih, bizlere, toplumufyomlarca soyutlan-
mis bireyden olgacaksekilde parcalara ayrilmasinin tehlikeli sonuclari
olabilecegini gostermgtir. insan, sadece, kendi kolektif birimi icinde,
mesela ailesi ve yerel ve kulturel toplgluicinde de 6zgurlge sahip
oldugu takdirde, birey olarak 6zgur olabilir. Bu nedertiek baina bi-
reylere taninan 6zgurluklere ek olarak, dinselsalilve kultirel toplu-
luklara da bgimsizlik ve 6zerklik taninmalidir. Bu tlrden singrup
Ozerkligini ve 0zgurligni s@lamasi gereken bir yonetim biciminde
¢ssitlilik, zorunlu dayangma duygusunu tehlikeye atmaksizin, bir yuk
veya ulusal birlie engel olarak d@l, daha ziyade surekli diyalog ve
mizakereye imkan veren ve bdylece yonetim birirmdeki canlilgi,
yenilenmeyi ve yaraticgh kuvvetlendiren bir motor gtic olarak gorulur.

D) OZGURLUK VE BARI S

Modern devletin hedefi, bireysel 6zgurluktirgef devlet sadece
bireysel 6zgurlgu tanir ve korursa, kilttr siyasi bakimdan goriinmez
hale gelir ve geleneksel kilturel topluluklar, 6zdanin bilinmezii
icinde siliklesir. Bireysel 6zgurlgun, dillerini ygatmak isteyen azinlik-
lara ¢cok az faydasi vardir. @mluk, bireysel haklarinin kullanimi yo-
luyla, azinhk kalttrind yok edecektir.ger azinhk kalttrinin korun-
masl! ve guclendirilmesi isteniyorsa, topluluklakendi grup dgerlerini
talep etme ve galirme haklarinin taninmasi gerekir. Kendisinggo-
lugun tehdidi ve saldirisi altinda hisseden azinldyletin meruiyetini
tanimayacak ve ayrilikgi yontemler izlemeysglégacaktir. Bu sebepten,
barsi korumak isteyen devlet, bazi durumlarda, grupldraka, birey
haklari Gzerinde 6ncelik taniyacaktir.

Bireysel 6zgurluk ile kolektif haklar arasindakinge, insanlarin
barsa ve uyuma olan ihtiyaclarinda bulunabilir. Bastz konusuysa,
bireyin haysiyeti kadar topluluk haysiyeti deseli kagisinda gir basa-
bilir. Eger barg ve uyum ciddi tehdit altindaysa, bireysel insaysia
yetinin 6zund ortadan kaldirmamak kaydiyla, togtuhaysiyeti de ko-
runmalidir.

Merkeziyetci cgunluk ilkesi, dikey erkler ayrign yoluyla geliti-
rilebilir ve uygun bir modern ortaklik ve csthalarin bagcil yollardan
¢6zimu modeli ile tamamlanabilir. Gergekten dekanmtiodern devlet-
lerde, tek bgina c@unluk ilkesi catgmalarin ¢cb6ziminde mevcut tek
model olarak yeterli olmamaktadir. Ozerk grup hakia taninmasi ve
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gruplarin devletin karar alma sureclerine ayrirbier olarak katilabil-
mesi olanaklarinin glanmasiyla beraber ilerlemelidir.

Din, dil, toprak ve egemenlik sembolleri veya kiltinkkindaki
kategoriktartsmalar, sadece @gonluk ilkesine gore ¢ozilemez. Dahasi,
tamamen c¢gunlukcu demokrasi yoluyla, kategorik ga/ya bu tary-
malarini, nicel en agu/en ¢ok bu meseleleri haline getirmek ve bu yolla
ortak iyiye ulamak genel anlamda mimkungileir.

IV.ANAYASANIN, ANAYASAYI| YEN ILEMEKLE GOREV-
LENDIRDIiGi GUCUN BILE UYMASI ZORUNLU OLAN YONE-
TiM iLKELER i NELER OLMALIDIR?

A) “BIG BANG” S IVIL HUKUK ANAYASALARI

Montesquieu’'niin tavsiyesine bgkinizda; Montesquieu, yasama
organinin, ben buna anayasa yapiciyl da eklemegkrngm, temel yone-
tim ilkelerine her zaman uymak zorunda dgiduyoninde onemli bir
ihtarda bulunur. Cgu Common Lawanayasasiingiliz Uluslar Toplu-
lugu icinden, ya sdmurgeci guice kanyaklanma yoluyla ya da ayak-
lanma olmaksizin Westminster'in bir yasasina daydnartaya ¢ikmg+
tir. Medeni hukuk anayasalari, devrimlerin veya igirsavain veya
uluslararasi sagan sonucunda meydana gegtimi ve yeni anayasal du-
zen getiren ve toplumsal adaleti hem belirleyen hammlayan “big
bang” anayasalari olarak kabul edilirler. Boylduie kez anayasa oftu-
rulduktan sonra, gelecekteki g@hi acisindan anayasa yapicinin dahi
uymak zorunda oldiu birtakim temel ilkeler okiurmustur. Bugin bazi
anayasalar bu tar gtivenceler sunar ve asil sogkat@nayasalarin da bu
yolu izlemesinin gerekli olup olmagidir.

B) EGEMEN HER SEYE KAD iR MiDIR?

Elbette bu tlr 6nlemlere kartek bir mantikli savunma ileri su-
ralmektedir: Egemen, heeye kadir kabul edilmektedir. Egemen nasil
olur da kendini anayasal ilkelerle sinirlayabilB@, kendi icinde bir ¢e-
liski degil midir? Anayasa yapici gig, anayasa tarafindakily&ilinan
bir gl¢ old@guna gore, anayasa, her zaman icin bu guci siniréml.
Asll soru, bu guctn sinirlandiriimasinin gerekipegeedgine iliskin-
dir. GuUnumuzde pek ¢cok anayasa, anayasa yapiciggiclandirmakta-
dir. Turkiye, Almanya ve Romanya sadece birkac kiineisvicre, yet-
Kili kilinan uluslararasi hukuka gkin halk girisimini sinirlandirmgtir
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ancak yetkili uluslararasi hukuku dar anlamda ydams, minarelerin
yasaklanmasi orgnin uluslararasi hukuku (insan haklarini, ayrimkcil
yapmama ilkesini) ihlal effine karar vermtir; fakat, bu girgimin
gecersiz kabul edilebilmesinin bir yolu bulunmanaakt. Sonuc olarak,
se¢cmenlerin ggunlugu ve kantonlarin gau, temel uluslararasi insan
haklari ilkelerini acikca ihlal eden bir karari keetmitir. Bunun gibi
uygunsuz durumlardan kaginmak gerekir; aslinda tteruslararasin-
san haklariyla ¢elen bu tir anayasa gigikliklerini 6nlemek tzere bir-
cok yasa teklifi sunulmytur.

Baska Ulkelerdeki bazi tecribelerin de gostgrdibi, tayin edilen
anayasa yapici gucu hi¢glse bir élctide sinirlandiracak bir hikman
kabul edilmesinin uygun olgu goériinmektedir. Bununla birlikte bu ttr
hikumler, sadece hukukun Ustigiliae iliskin temel ilkelere dayanmali-
dir; anayasa yapici tarafindan kutsal kabul edilareayasaya kalici ola-
rak eklenecek 3ka 6zel konulara dayandiriimamalidir.

V. SONUC

Anayasanin yenilenmesi, yasama ilkelerine uygurabbir, ancak
oldukca 6nemli bir farkla: anayasanin yenilenmediig&in butiin usul-
ler, sadece basit ganluga dayanmamalidir ve mumkin ofglunca kap-
sayici olmalidir. Anayasa yapici gug, ulusun ruhulagmak zorundadir.
Bununla birlikte ulus da, ne sadece etnik ne decadamamen sivil
olarak kabul edilmelidir. Ulus, tlkede ikamet eden vergi veren ya-
bancilari da kapsamalidir.

Parcall bir ulusun s6z konusu ofgudurumlarda anayasanin ye-
nilenmesi, her zaman icin farkh topluluklari d&ngelidir ve vatanda
larin 6nemli bir kesimini hicbir zaman sdrida tutmamalidir. Ulusun
ruhu, yalnizca, halkin iradesine saygili demokiaitilortamda bulunabilir.
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ABSTRACT

This paper develops some principle ideas of Mownidesogwvho says
that the legislature has to follow the spirit oéthation except for some
fundamental principles which should always be resge These princi-
ples are defined by the rule of law which needs &bsbe respected as
general limits of the sovereign. In addition thggpashows the different
concepts of the nation and makes some fundamergpbgals which
should be respected in order to prevent eithertyhe@nny of the majority
or the tyranny of the minorities.

Key words:Montesquieu, Nation, Rule of Law, Minority, Majgri
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. INTRODUCTION

A) RENEWAL AS PART OF THE CONTINUITY

This year is marked by the different Arab revolaosowvhich will
lead - as all revolutions up to now have — in s¢imes to new constitu-
tions. However, the issue of this paper is rathiéerént as it deals only
with renewal of the constitution in the contexti@fal continuity. Many
European constitutions have been set up origirealp big bang after a
revolution, a civil or an international war. Howey#his is not the issue
at stake because this workshop deals mainly wihréimewal of a con-
stitution as part of the continuity.

Constitutions of the common law tradition are alrehow linked
to the Commonwealth because the independence thestates required
was set up by an act of Westminster. To discusstitotional renewal
we shall focus rather on the constitutions of al ¢awv tradition, which
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were all installed in a big bang in order to chattgetraditional society
and to establish a new social order. All those tw®ns provide a
constitution making process which guarantees thewal of the con-
stitution in order to secure normal continuity;most the renewal proc-
ess is linked in some way to the traditional leggisk process.

B) MONTESQUIEU

In Spirit of the LawsVlontesquieu gives important advises to the
legislature and | am of the opinion that this advétiould also be taken
into account dealing with the problem of the renesidahe constitution.

In book XIX Montesquieu writesit is the business of the legislature to
follow the spirit of the nation, when it is not ¢@ry to the principles of
government;..”

Following Montesquieu and taking also into accotlng renewal
of the constitution one has to analyze the follag\guestions.

- How can one find the spirit of the nation?

- Which are the consequences the constituent pbagrto take
into consideration in cases that the nation isheohogeneous?

- Which are the governmental principles the coastih maker
should respect and how should it take those piriesimto account?

If one looks into the practical challenges one masddition, to
ask the following questions:

- What kind of institution should the constitueiyer be or repre-
sent and what kind of procedures could provide gnarantee that it
takes into account the spirit of the nation?Cancihrestituent power be
different from the nation and under what kind aicamstances would
this be possible?What considerations should bentake account if the
constituent power is to establish a constitutiors@&veral different nations?

[I. HOW CAN ONE FIND THE SPIRIT OF THE NATION?

A) AUTHORITY OF CONSTITUTION MAKING

Some years ago Australians rejected a new congtituthich pro-
posed replacing the monarchic with a republicarstitution. Most con-
stitutions provide in their preamble the authofdy which the constitu-
tion is made. For the traditional states in the diedAges the authority
of law was the monarch. People’s sovereignty wauidggest the nation
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as the proper authority for a constitution. And eed, when King

Philipp of France issued its constitutional chagéer the July revolu-
tion in 1830, he changed the monarchic introductiorbe the King

Franc and thus becoming the King of the French lged@ghen Australia
proposed to become a republic instead of being @ancby the issue at
stake was, of course, also the question who willhieenew authority of
this Republic. Taking into account all the settpmbples of Australia as
well as the aborigines, the question may indeec lieaen whether only
the settled people or only the aborigine nationdath as one or two
nations are the authority which can make a repabliconstitution and
for which the constitution will be valid. Which winlibe the constituent
people for Australia?

B) THE NATION AS AUTHORITY

Considering the nation to be the authority to maksonstitution,
one has find out what the nation is. The US cautsdih begins with the
symbolic “we the people of the United States”, e preamble of the
German Constitution we can readhé German people, in the exercise
of their constituent power, have adopted this Basie/”, the Turkish
constitution fs entrusted by the Turkish natioand Article 1 of the
Spanish constitution providesNational sovereignty belongs to the
Spanish peopleWwhile Article 2 speaks ofthe indissoluble unity of the
Spanish nation, the common and indivisible homelainall Spaniards,
and recognizes and guarantees the right to autonofriype nationali-
ties’. In its famous Recommendation 1735 of January620@ parlia-
mentary assembly of the Council of Europe recomrsefitie member
states to bring into line their constitutions wittle contemporary de-
mocratic European standards which call on eachestatintegrate all its
citizens, irrespective of their ethno-cultural bgobund, within a civic
and multicultural entity and to stop defining andyanising themselves
as exclusively ethnic or exclusively civic stdtes;

C) WHO BELONGS TO THE NATION?

A first conclusion is that both the notion of thation and the
guestion, ‘what peoples should belong to the ctuesit power of the
state?’ are controversial and not clear at all. sThay renewal of the
constitution should have an inclusive concept ef tinit which has the
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authority to make and to renew the constitutionld¥ong the recom-

mendation of the council of Europe that constitugichould neither be
based on a merely civic nor on a merely ethnic ephof the nation, a
renewal of the constitution should consider thatrémal authority for the
renewal of the constitution should be the residehts state paying their
ordinary taxes. Thus the nation as authority fer ¢bnstitution making
power should be open for migrants and it not tate account ethnicity.
Countries should at least follow the principlesyided in the Conven-
tion on the Participation of Foreigners in Publifelat Local Level of

the Council of Europe. New Zealand has even opémedight to vote

for foreign residents. However, foreigners in Neealand can patrtici-
pate as voters but they cannot be elected. Actiral§witzerland a few
cantons have given foreigners the right to voterbahy cantons have
rejected this right in recent referenda.

In a decision of October 311990, the German Constitutional
Court rejected a proposal of Schleswig Holsteirgtant foreign resi-
dents the right to vote in local elections as baingonstitutional with
the argument that, according to Article 20 of thasiB Law, state au-
thority is based on the German people which exdusa-citizens from
the right to voté.

D) DEMOCRATIC ENVIRONMENT

If the nation is the final authority of the constibn, the constitu-
tion maker representing the nation needs to coattoueceive opinions
and messages from the nation. Once representdtanes been elected
they cannot be dissolved from their necessaryioglstip to their con-
stituency. Moreover, at the end of their elaboratad a constitution,
they need to consult the citizens in order to get approval for their
proposal from the great bulk of the citizens. Sachsensus can only be
reached with careful and permanent interconnecti@t&een the repre-
sentatives and the citizens. Such environment cdy loe generated
within an constitutional system guaranteeing fuledom of communi-
cation of media, internet and press. The votersishisave information
of all issues at stake including advantages aretaentages of the con-
stitutional proposal. Should peoples have the rigittonly to approve

! Bundesverfassungsgericht 83 37.
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final drafts but should they also have the possjbiio initiate new
ideas? The stability of the Swiss constitutionatesn which is based on
such possibilities is mainly due to this conceptvofing rights which
includes also the possibility to change the pdltiagenda by popular
initiatives.

E) TYRANNY OF THE MAJORITY — TYRANNY OF THE
MINORITY

One has to consider that nations conceived asitizerns of the
country including tax paying foreigners need tord&rained in order to
protect the minorities from the tyranny of the miajo There are several
possibilities to guarantee minorities special prtibe against constitu-
tional renewal approved only by the majority of feoples. For extreme
cases one might think of a unilateral right to se@mmn as it is provided
in the Ethiopian constitution. On the other hanik das also to prevent
possibilities of a tyranny of the minority. A godilance between mi-
norities and majorities is still one of the mosiaal and difficult issues
to be solved in a process of constitutional renewafact these prob-
lems can only be addressed if one does not onlysfon good govern-
ance but also on the question who governs whom.

F) PROBLEMS OF THE PARLIAMENTARY GOVERN-
MENTAL SYSTEM

Governmental systems ruled by the parliamentaryoritgjhave
up to now proved to be most efficient and democr&ut, the financial
crisis actual governments are facing may be noy bel an important
economic issue, it could also have structural caugembers of mainly
professional parliaments depend on their re-elactleor this reason
majorities and minorities are often prepared tovigl® new financial
expenditures in order to have a supportive corestity for their re-elec-
tion. It may well be that in such governmental egsit is almost impos-
sible to overcome structurally the actual financiges.

The Australian constitution provides an analogywitzerland by
requiring a mandatory referendum for constitutioolhnge. It seems
that up to today all those constitutional referefadied. One reason may
be that in a parliamentary democracy the goverparty has too small a
majority to convince the constituency of its pragles Our Swiss experi-
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ence is that a proposal will pass the referenduly ibrall big parties
agree. Thus in discussing constitutional renewa oray also have to
address the system of parliamentary democracy.

G) THE WILL OF THE PEOPLE

Finally to know what the nation really needs regsiia process of
voting that enables people to express their rell @nly if the citizens
get all necessary information and only if they esmluate the pros and
cons of a proposal are they able to make soundidasi Often one ar-
gues that the common people are not able to makte & evaluation.
This argument opposes not only systems of directodeacy but even
democracy as such. How should peoples be abledmae party pro-
grams and elect the parties they really favour wetard to their proper
needs? There is no doubt that constitutional refooften involve most
complex issues. It is the obligation of the partesf the government to
explain those issues at stake in a plain and utadetable language. If
one really takes care of the peoples mind and efwitl of the nation
one has to draft proposals which can be underdigadmmon citizens.

. WHAT SHOULD THE CONSEQUENCES FOR
CONSTITUTION RENEWAL BE IF THE NATION IS NOT
HOMOGENEOQOUS?

How can peoples or cultural, religious or languegemunities be
brought or held together in a state? The answeioognbe: If the state
Is able to achieve legitimacy in relation to alltbese communities, it
will also be able to bring and hold these commanitogether. But how
can the state build up such a broad legitimacy vatgard to these com-
munities? Two elements are necessary:

A) COMMON IDENTITY THROUGH COMMON VALUES

The state has to be able to embody common valugshvare for
each of the communities preferable to completepaddence. Secondly,
it has to be inclusive of all communities and tolimle them in the proc-
ess of constitution making in such a way that athmunities can iden-
tify with the proposal. This however is only podsilif, instead of a
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purely majority-based democracy, a consensus-@detiémocracy with
a political culture of negotiation and compromisa te established.

Fragmented nations need to create a foundationethables all
people within the state, regardless of the cultamahmunity to which
they belong, to identify with the state. This islpably the most difficult
and still inadequately addressed challenge ofime.t

B) DECENTRALISATION

This goal can only be attained, if the state isusiameously built
upon various bases of legitimacy: Municipality, it and State. In
turn, such structured legitimacy can only be reali#, at each level,
decisions that affect the specific interests oadipular community can
be made democratically.

The nation-state with its impenetrable shield ofeseignty must
be re-examined, if it wants to be able to respdexilfly to the increas-
ingly diverse range of demands and responsibilttiesugh internal de-
centralisation and externally through internaticsaglon.

Modern multinational companies have long recogntbetl the se-
cret to flexible and efficient leadership lies imetdecentralisation of
power and responsibility. In most states it igl $ie central legislature
that decides on the organisational form of theaegjiand municipalities
and on the nature and scope of the citizens’ deatiocrights at those
levels. Can the central legislature or the cerdtate also bear the re-
sponsibility for ensuring that these organisatidioais take proper ac-
count of the historical and cultural particulastief the regions or that
the democracy of the regions is maintained?

Corporations, which for instance have to decideéhenplanning of
hospitals or general health care, must have thessacy means at their
disposal and also be able to influence the selecial training of per-
sonnel, as well as being able to guarantee thapldmning corresponds
to the concrete needs of the people.

Too many modern conflicts are directly attributatleéhe fact that
governments have determined the fate of regions pmuples far-re-
moved from the centre because they have the fqooaér to do so, but
have not been exposed to the consequences ofdén@sions (positive
or negative) and have therefore borne no diregiorsibility! An ap-
propriate balance of power and responsibility c#imately only be
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realised in decentralised units. Modern public g@nidate institutions
should be designed in such a way that every pendun has to make
decisions on behalf of other people, also immebjidézls the effects of
his or her wrong decisions.

Only in a polity, which accords real autonomy tgioms and mu-
nicipalities, is government close enough to theppedo be able to di-
rectly perceive the effects of its actions and sieais, and thus able to
respond appropriately. Only when the population pzact directly to
flawed decisions, will the authorities have the essary flexibility to
amend and improve their policies.

C) DIVERSITY AS ASSET AND NOT AS BURDEN

Diversity is wealth; diversity destroys uniform iy, equality
and loyalty. The opinions on diversity could notrbere contradictory.
A constitution should be built upon the convictityat diversity contrib-
utes to the cultural, spiritual and even economiicement of a country.
Diversity is a value, which must be continuallytired.

Humans need multidimensional loyalties. Loyalty @ocultural
and/or religious community on the one side, andlkyyto a local com-
munity can be built up based on local autonomy dedentralisation.
Modern history teaches us that the atomisatiorooiesy into millions of
isolated individuals can have dangerous effects Mdree as an indi-
vidual only when he also has freedom within hidestive unit, that is,
the family, and the local and cultural communitjefefore, in addition
to the liberty guaranteed to the single individweligious, linguistic and
cultural communities must also be guaranteed inudgrece and auton-
omy. In a polity such limited group autonomy araktiy has to be real-
ised, without endangering the indispensable sotidd@iversity is not
seen as burden or as an impediment to nationa},unit rather as the
engine that ensures constant dialogue and debdt¢harefore fosters
vitality, innovation and creativity within the poli

D) LIBERTY AND PEACE

The goal of the modern state is individual libelfythe state rec-
ognises and protects only individual liberty, cudtibecomes politically
invisible and the traditional cultural communitiedll fade into private
obscurity. Individual liberty is of little help tainorities who want to
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cultivate their language. The majority, throughasercise of individual
rights, will displace the minority culture. If ongants to protect and
foster the culture of minorities one has to recsgrihe right of commu-
nities to assert and develop their own group valiasorities that feel
threatened or assailed by the majority will notogadse the state as le-
gitimate and will initiate secessionist procedurfés: the sake of peace
the state will therefore in some instances havgite group-rights pri-
ority over individual rights.

The balance between individual liberty and colleetiights is to
be found in man’s need for peace and harmony. \Vyeace is at stake,
the dignity of a community as well as the dignifytlee individual have
to be weighed against each other. If peace and drgrmare gravely
threatened, the dignity of the community must betguted, provided
that this does not destroy the core of personaldmudignity.

The centralistic majority principle can be opengdthrough the
vertical separation of powers and complemented byappropriate
model of modern partnership and peaceful confiésolution. Indeed,
the majority principle alone no longer sufficestlas only model for re-
solving conflicts within the modern state. It hasbe accompanied by
the recognition of autonomous group rights and dportunity for
groups to participate as units in the decision mgkirocess of the state.

Categorical conflicts over religion, language, territory andrsy
bols of sovereignty or culture cannot be dealt visyhsimple majority.
Moreover it is generally not possible through pyreljoritarian democ-
racy to convert categorical either/or conflictsoimuantitative less/more
issues and thereby defuse the common good.

IV.WHAT SHOULD BE THE GOVERNMENTAL
PRINCIPLES WHICH HAVE TO BE RESPECTED EVEN BY
THE POWER WHICH THE CONSTITUTION HAS MANDATED
FOR CONSTITUTIONAL RENEWAL?

A) CIVIL LAW CONSTITUTIONS AS “BIG BANG”

If we follow the Montesquieu’s advice, he providas important
“caveat” namely that the legislature and | would add als® donstitu-
tion maker has always to respect the basic goveartaherinciples.
Most common law constitutions did emanate out ef @ommonwealth
either because of a rebellion against the colop@aler or, without a
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revolution, depending on an act of Westminster.il@aw constitutions
come out of revolutions or a civil or internationer and are considered
as the"big bang” which sets up a new constitutional order and deter
mines as well as defines social justice. Thus dheeconstitution is es-
tablished it provides for its further developmemattsome basic princi-
ples have to be respected even by the constitutiaker. Some actual
constitutions provide such guarantees and the iguest whether other
constitutions should follow.

B) IS THE SOVEREIGN ALMIGHTY?

There is, of course, one logical argument agamsh precautions:
The sovereign is considered almighty. How can theeign limit itself
with constitutional principles? Is this not a caualiction per se. As long
as the constitution making power is a constitutiignaandated power
the constitution can always limit this power. Theesgtion remains
whether such power should be limited. Today sewvayaktitutions limit
the power of constitution making. Turkey, Germamyg &umania are
just some examples. Switzerland has limited theuf@@pnitiative to the
mandated international law, but it has restricyivekerpreted this man-
datory international law and decided that e.g.ptwhibition of minarets
may well violate international law (human rightsingiple of non-dis-
crimination) but there is no possibility to considleis imitative as inva-
lid. Finally the majority of the voters and the wrdtly of the cantons
have adopted an initiative which clearly violatesib international hu-
man rights principles. Such inconsistence shouldvméded and actually
there are different proposals to avoid constitticmmendments which
are contradictory to basic international humantggh

Although, as some experiences of other countrieparticular
have demonstrated, it would seem appropriate ttudeca provision
which would at least limit the delegated constintmaking power, such
clauses should only refer to the basic principlethe rule of law and no
other specific issues which are considered by ttteah constitution
maker to be enshrined in the constitution as peaénn
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V. CONCLUSION

The renewal of the constitution has to follow tmgiples of leg-
islation with the important difference that any ggdure for the renewal
of the constitution should not depend on a simpdgonity but be as in-
clusive as possible. The constitution making polas to find the spirit
of the nation. The nation, however, has to be derdeneither as ethnic
nor as purely civic. The nation has to include akssidential and tax-
paying foreigners.

In cases of a fragmented nation, the renewal ofcthrestitution
should always include the different communities aegier exclude any
important part of the citizens. The spirit of thetion can only be found
in a democratic environment which respects the afithe people.
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