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OZET

Anayasa dgisiklikleri, modern “daha Ustin yasa yapma” surecle-
rinin bir parcasidir. Kimi zaman bu glgiklikler anayasa metninin yapi-
sina mudahale eder ve anayasanin kimliyok eder. Bu nedenle ana-
yasa dgisikliklerinin nasil dgerlendirilmesi gerekgine iliskin sorun,
oldukca 6nemli bir sorundur.

Bu yazi, anayasay! yikici gigikliklere kari korumak amaciyla
gelistirilen anayasal diizenlemeler Gzerindgwyalasmaktadir.

Bir yandan hemen hemen dinyadaki butin anayasahayasa
degisikliklerinin kabuline ilgkin belirli bir usul benimser. Dolayisliyla,
anayasa mahkemeleri ve/veya yuksek mahkemelerasaagisiklikle-
rinin usulen gegerlifiine dair karar verme yetkisine sahip olabilirler.

Diger yandan bazi anayasalar, acik¢a veya UstU kdpalk, anayasa
degisikliklerinin kapsam ve mahiyetine, esas bakimindamrlamalar ge-
tirir. Dolayisiyla, anayasa mahkemesi ve/veya ykiksahkemelerin, bir
anayasa desikli ginin anayasaya uygurguna dair karar vermesi gerekebilir.

Uygulamada, bir¢ok tlkede, anayasaisi&liklerini denetleme gi-
risimleri olmaktadir ve farkli mahkemeler, bu alandgtrg! yetkilerine
dair degisik gorisler benimsemektedir. Hatta bazi durumlarda (Avus-
turya, Hindistan, Turkiye ve Ukrayna) mahkemeladece yargi yetki-
leri oldugunu kabul etmekle kalmazlar, ayni zamanda, bir aseyl@i-
sikli ginin — esas veya usul bakimindan — anayasaya ajkpiolmadi-
gina yonelik karar da almaktadir.

" ingilizceden ceviren Giilden KURT.
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Anayasa dgisikliklerinin yargisal denetimi, bir anayasanin kimi
ginin ve dgasinin nasil korunaga sorusuna verilngi kusurlu bir ce-
vaptan bgka bir sey desildir. Yine de, soru tamamen teorik nitelikte
olmadgindan, cevap kusurlu olsa da, hi¢ olmamasindan igatha

Anahtar Kelimeler: Anayasa dgisikli gi, usule ilgkin sinirlama,
esasa ikkin sinirlama

ABSTRACT

Constitutional amendments are constantly presertheénmodern
process of “higher law-making”. Sometimes, thoseeadments inter-
vene into the very structure of the constitutiolext and may destroy its
identity. Therefore, the question how to assesstitational amend-
ments is a real one.

This paper is focused on those constitutional agements that
were developed to protect constitution againstsaugitive amendment.

On the one hand, almost all constitutions of theldvanpose a
particular procedure on adoption of constitutiormhendments. In con-
sequence, constitutional and/or supreme courts haase a jurisdiction
to decide on procedural validity of constitutiomahendments.

On the other hand, some constitutions establishniexpressed or
implied manner, also substantive limits on the scapd content of con-
stitutional amendments. In consequence constitatiand/or supreme
courts may be invited to decide on the constitatlioyn of a constitu-
tional amendment.

In practice, the attempts to review constitutioaalendments have
been taken in several countries and different twbk different posi-
tions as to their jurisdiction on the matter. Aa$e in some cases (e. g. in
Austria, India, Turkey and Ukraine) the courts disd not only to ac-
cept jurisdiction but also to declare — proceduoalsubstantive -uncon-
stitutionality of a constitutional amendment.

Judicial review of constitutional amendments offeosmore than
an imperfect response to the question how to prdtee identity and
nature of a constitution. However, as the problemot of a purely
theoretical character, even an imperfect responsg e more useful
than no response at all.

Key words: Constitutional amendments, procedural limitations,
substantive limitations
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|. BASLANGIC ICIN GORUSLER

Anayasa d@sikliklerinin rolti ve mahiyetine ikkin tartsmalar ne-
redeyse yazili anayasa fikri kadar eskiye dayakgmrbu targmalarin
son dénemlerde oldukca giesekilde devam etdi goriilmektedit. Ana-
yasa Hukuku Uluslararasi Degidu tartsmalarda oldukca aktif bir rol
almaktadir: iki yil icinde anayasa ggkliklerine iliskin iki Yuvarlak
Masa toplantisi (Kudis vistanbul’da) diizenlentir. Bu tartsmalarda,
anayasalarin dgsstirilebilirli ginin (eger varsa) sinirlari nelerdir sorusu-
nun énemli bir yeri vardir. Yargisal usul acisindan bir hakimin, be-
lirli bir anayasa dgsikli gini denetlemesine ve reddetmesine imkan ve-
ren (daha yuksek) bir referans normu olup ol@adorusuna doriir.
Bir yandan bu tur normlar, s6z gelimi uluslararaskuk gibi ds kay-
naklara dayanabifir Diger yandan, daha geleneksel bir yaktda, olasi
degisikliklere belli sinirlamalar getiren anayasanin disn olmaktadir.
Bu sunumda bu ikinci yak§ami ele almak istiyoruz.

Anayasa dgsikliklerinin 6nemi, anayasalarin “yargisajtaasi”
surecinin demokratik devletlerde genel olarak tarasiyla beraber yeni
bir ivme kazandi. Modern anayasalar artik sadecgiyle siyasi belge-
ler degildir, ait olduklar topraklarin en Ust yasalarnma evresine geg-
mislerdir. Esas acisindan; anayasaya uygiuriwyargisal denetimi sire-
cine tabi olan olgan yasalarin konumuyla 6zellikle ilgilidir. Kurunisa
boyutta, yargl organi tarafindan iptal edilebileasgma kararlari yargi
organi tarafindan gecersiz kilinabilen parlamentolgeleneksel yetkile-
rini buytk oranda kisitlargtir. Bugiin neredeyse tim modern demokra-
silerde, yasalarin anayasaya uyggaldenetimi, hem birey ve devlet

1 G. J. Jacobsohn: An Unconstitutional Constitutich?Comparative Perspective,
International Journal of Constitutional Law 2006, 8; K. Gozler: Judicial Review
of Constitutional Amendments. A Comparative Stuyrsa 2008; Contrble de
constitutionnalité des lois constitutionnelles, l@shiers du Conseil constitutionnel
no. 27 (2009). Ayrica bkz. La révision de la Camsion, Paris - Aix-en-Provence
1993; Révision de la constitution et justice cdositnnelle, Annuaire International
de Justice Constitutionnelle (AIJC), vol. X, 1994,

Z Kudiis'te yapilan Yuvarlak Masa sunumumuzda bu karagildik. Bkz. L. Garlicki,

Z. A. Garlicka: “External Review” of ConstitutionAimendments? (International law
as a norm of reference), Israel Law Review 2011 2ndaskida).
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arasindaki ikkinin belirlenmesinde hem de yonetim sireclerirsaseve
usullerinin belirlenmesinde biiyiik rol oynamaktadir

Yasalarin anayasaya uygu@luna iliskin yargisal denetimin te-
mellerini hatirlatmak gereksizdir. Sadece bu sieghusal anayasa reh-
ber veya ayricalikli referans normu olarak konunmkem, s6z konusu
anayasanin higbir suretle @gmez kalmadiina dginmek yeterlidir.
Anayasalar, en azindan demokratik yonetim sistender ygayan bel-
gelerdir. Gerek yonetimin gerekse toplumgleyisinin desisen icerik ve
kapsamina surekli olarak yanit verebilmelidirleu Bedenle biutin ana-
yasalar, sonu gelmez birggklik ve diizeltme sirecine maruz kalirlar.

Bicimsel anayasa d#ikli gi*, mevcut anayasayi diizenlemenin en
karmalk yontemi olmaktadir. Ayni zamanda da en sik g@riféntem-
dir. Yazili anayasa guincesinin kendisi halk egemefilidoktrinine da-
yandgindan, anayasanin gstiriimesinin de “halkin yice iradesi” ile
yakindan ilgili oldgu unutulmamalidft Sonug olarak, bicimsel anayasa
degisikli gine iliskin kararlar, temsil nitegi olan karar alicilara birakil-
malidir ve hatta myeulastirmanin son dizeyi olan ulusal referandumda
onaysarti aranabilir. Bu, bicimsel anayasaggéliklerine olagan yasa-
larin sahip oldgundan ¢ok daha fazla greiyet s&lar ve boylece yuk-
sek mahkeme veya anayasa mahkemesi gibi temdilgnitdmayan or-
ganlarin mudahalesi icin acik kapi birakilmaz.

Anayasa dgsikliklerine, modern dinyanin demokratik anayasal
sistemlerinde sikc¢a rastlanir. Fakat bircok Ulkeamayasal uygulama-
larinin da gosterdi gibi, bicimsel dgisiklik, “daha Ust yasa yapma”
yontemlerinden birini olgturu®. Anayasalar, tim metnin belli surelerde

® Geleneksel olarak “Westminster” parlamenter egdiketkesine dayanarak im
edilen sistemler dahi, son zamanlarda, birtakimiyak” anayasal veya yari-ana-
yasal denetim bicimleri ortaya koymaktadirlar. @arlicki: La légitimité du contrdle
de constitutionnalité: problems anciens c/. dévadopents récents, Revue francaise
de droit constitutionnel, no. 79, Avril 2009, p.42340)

“* Bagka bir deyjle, ilk anayasa metninde belirtilen 6zel bir usuitenesin yasama
yoluyla) gercekKlgtirilen belirli bir metnin yazili anayasa metnindenmesi.

® Bundan dolay geleneksel doktrin, mevcut anayadasistirmek konusunda egeme-
nin sinirsiz yetkisini tanimgiir. “Devletin yice iktidari olan kurucu iktidarehkdi-
siyle dahi, sinirlanamaz” (G. Vedel: Manuel éléna@eatde droit constitutionnel, Pa-
ris 1949, s. 117).

® B. Ackerman: Higher Lawmaking [in:] Respondingltoperfection. The Theory and
Practice of Constitutional Amendment, S. Levinsaoh, Princeton 1995, p. 63ff.
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tumuyle yenilenmesi, yasama organincgigeilme ve son fakat bir o
kadar da 6nemli olan, yargisal yorum gibi farkla@arla da dgstirilir. -
Gorlinen o ki, cgdas demokrasilerde, bicimsel anayasa&idi&leri, bir-
incisi yazili anayasa metninin yargisal yorumu diakli anayasa dg-
sikli gi yontemlerine yol acmaktadir (veya en azindan rtanlbir arada
bulunmaktadir). Zaman zaman c¢ok yaratici olabilanybrum, teknik
olarak dgistiriimemis anayasa hikumlerinin yeni bir anlaminingfee
dilmesine imkan verir. Mahkemeler, toplumsal gelkeye tepki gostere-
bildigi ve bu gel§imi, eski anayasa metninin sinirlari icine katigeh
kararlariyla pekitirebildigi ve bunlari yapmaya hazir olgiw muddetce,
bicimsel anayasa @gikli gi strecine gigilmesine, yazili anayasa met-
nine acik bir metnin eklenmesine gerek kalmayabilir

Bicimsel anayasa d@esikli gi yonteminin kullanimi acgisindan genel
bir model yoktur. Uygulamalar, benzer hikimet sidégini benimse-
mis ve benzer demokrasi ve hukukun Ust@gidlidiizeyine sahip olan
ulkelerde dahi farklihk gosterir. Bazi Ulkeler, yaayasa metinlerini
desistirmeyi’ ya da yasama Ustii otoriteye sahip ayri “anayasslgr’a
basvurmayf tercih edebilir. Bgka lkelerde, bicimsel anayasagiik-
ligi yonteminin kullanimi bir istisnadir Birlesik Devletler de bu gruba
dahildir’,

Bu farkhliklar, genel siyasi [@am (siyasi gelenek ve anayasal
kaltar), anayasa metninin ve hukuki dizenlemeldiiihassa yazili
metnin uzunluk ve agildinin, deisiklik strecinin usul bakimindan kati
olmasinin ve anayasaningigiriimesinde yarginin rolinun) tarihsel ve

" Avrupa’da: 1949 tarihli Almanya Anayasasi, ellidizzla kez dgistirilmistir; 1958
Fransa Anayasasi 25 kere; 198@nda Anayasasi 29 keregigirilmi stir. Ote yan-
dan, 197dspanya Anayasasi sadece iki kegigh&ilmi stir.

8 Avusturya’da, 1945'ten bu yana, 1920 Anayasasigdajnlugu ayri anayasal yasalar
veya ol@an yasalara eklenen 6zel anayasal hukimler yol8@@den fazla dg&sik-
lik yapilmistir. ftalya’da, 1947 Anayasasi metninde yapilan 1gisildikten baska,
20 ayri “anayasal yasa” kabul edilti.

® Ornesin ispanya (1978 Anayasasinda sadece ifisildik), Japonya (1946 Anayasa-
sinda henliz bicimsel gigiklik yapiimamstir).

1 Bunun yaninda, 1787'den bu yana Federal Anayasadece 27 dsiklik yapildigi
dogru olmakla birlikte (ve son dgsiklikler 1964, 1967, 1971 ve 1992'de yapiimi
tir), durum eyaletler diizeyinde oldukga farkhdi®91 yilinda yapilan bir ¢gamaya
gore, eyaletlerin disiklik orani, ulusal dizeydeki dgsiklik oraninin 9,5 katidir
(bkz. D. S. Lutz, op. cit., p. 247).
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siyasi otoritesi (kimi zaman yari-kutsglk gibi cok caitli faktorden
kaynaklanir. Anayasa @sikli ginin roll, ayni zamanda, ilk anayasal
belgenin dayanikhi@ina da balidir; “eski” denilen anayasalarin go,
sadece biiyiik orandagigtirilmi s bicimlerde hayatta kalabilrtir**.

Buna rgmen, guncel daha Ust yasa yapma sireci siklikih tair
¢cimlerde olsa dahi, bicimsel anayasasigi&likleri hemen hemen her
ulkede her zaman mevcuttur ve hicbir suretle nggdenmi veya tu-
kenmekte olan bir tiir olarak kabul edilemeZer

Anayasa d@siklikleri, farkli nedenlerle kabul edildi gibi, ulas-
may! hedefledikleri amaclar da farkhdir.

Kimi zaman (6zellikle anayasalarin biraz fazla ayh oldugu ul-
kelerde) deisiklikler daha teknik bir yapida, sadece skea bir Glkede
olagan bir yasayla yapilan bir diizenleme nielde olabilir. Bununla
birlikte, kimi zaman da anayasal gigklikler, daha 6nemli ve siyasi
bakimdan daha tagtmali meseleleri ele alabilirler.

Bir anayasa d#sikli gi, mevcut anayasal yapiya buyuk capl bir
duzenleme getirmek tzere kabul edilebilir ki buudnda, eski anayasa-
nin (bicimsel olarak) yurarlukte kaiglni sdylesek bile, aslinda buge
siklik, icerigi bakimindan yeni bir anayasal belge yaratmiDegisiklik
usulindn bu @ri kullanimi, tamamen yeni bir anayasa kabul eterese
eski anayasanin bir dizi gigiklikle yeniden dizenlendi devrimci de-
gisim donemlerinde ortaya cikabilir. Macaristan vedhgh’da yaanan
son gegi surecinin tarihi, bu Ulkelerin ikisinde de, eskiagasanin bi-
¢imsel olarak devamlginin demokratiklgme surecinin bgarisizlgiyla
sonuclanmagina dair en uygun drigesunmaktadir’.

" Norveg, Belcika, Hollanda — bkz. E. Smith: Constinal Justice under Old
Constitutions, Kluwer 1995. Bununla birlikte, 1787B.D. Anayasasl, en gdze car-
pan istisnadir.

12.¢. Klein (Le contrdle des lois constitutionnellesntroduction a une problématique
moderne, Les Cabhiers..., p. 12) sireci, “anayaggsiétklerinin siradanlamasi ”
olarak tanimlar.

13 Macaristan’da komiinist 1949 Anayasasi, 1989'damwaspek cok kere gestirildi
ancak henliz 2011'de yeni anayasaylaideildi (bkz. A. Arato, Z. Miklosi:
Constitutional Making and Transitional Politicshiungary [in]: Framing the State in
Times of Transition, ed. by L. E. Miller with L. &ain, Washington 2010, p. 350ff).
Polonya’da 1952 Anayasas! 1989'da ve 1992'de bugidnda dgistirildi ancak
1997'ye kadar yurirlukte kaldr (L. Garlicki, Z. Asarlicka: Constitution-Making,
Peace-Building and National Reconciliation. The é&ngnce of Poland [in:]
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Bununla birlikte genellikle anayasagigklikleri, yeni bir anayasa
metninin kabul edilmesi gereken noktada dururgapik dezisiklik,
mevcut anayasanin butin yapisini (ki) yok etmeden c¢6zllebile-
cek ve cozilmesi gereken belirgin bir problemi alie'. Ornesin Av-
rupa Birligi'ne Uye tum devletler, anayasalarinda, artan Aarbftin-
lesmesi diizeyine ki olarak birtakim dgisiklikler yapmslardir'®. Ge-
nel olarak, en azindan sawsonrasi demokratik Avrupa’da anayasa de-
gisiklikleri, demokrasinin, hukukun Usturgindn ve bireysel haklarin
gelistiriimesi strecine ¢ok uygun eiinUstt. Ancak, tarihin de gostesdi
Uzere, bir anayasa gigikli gi, tim bu dgerlerin taban tabana ziddi da
olabilir. Bu degisikliklerin 6mrinin ¢@u zaman daha taslakaanasinda
sona erdii dogrudur; ancak, bgekilde dahi ciddi sorunlara yol acabilir-
ler. 1989'da ve 1990'da Birjék Devletler Kongresi'ne sunulan fakat
Kongre tarafindan reddedilen Bayrak Yakma olaralaratirilan dgi-
siklikler bunun érneklerinden biridfif.

Son olarak, bir anayasa d@gkligi, yonetimin siyasi erkleri ile
yargl arasindaki diyalogda ara¢ (hem de silah)a&lgullanilabilir.
Anayasay! d@stirme yetkisi, yasalarin anayasaya uyggaha ve/veya
anayasanin yorumlanmasinagkln tartsmalarda “son s6z’0 (“halk”in

Framing..., p. 391ff). Arnavutluk’ta gecici bir anag belge 1991'de ve nihal ana-
yasa 1998'de kabul edilgti (S. N. Carlson: The Drafting Process for the 899
Albanian Constitution [in:] Framing..., p. 311ff). R@anya ve Slovakya'da ilk ana-
yasalar 1991 ve 1992’de kabul edildi fakat dahaasaiduk¢a blyik ¢apli desik-
likler 2003 ve 2002'de gerceki

14 Cok yakin zamanda bazi Avrupa Ulkeldsp@anya, Fransa ve Almanya), kamu harca-
malarina sinirlama getiren “altin-kuralgiigklikleri” adi verilen desisikleri kabul
etme karari alngtir.

5 Ornesin Avrupa Tutuklama Emri (EWA) usulil agisindan bsarunlar yganmstir.
Pek cok anayasada vatagldan iadesi yasaklangindan, anayasa mahkemelerinin
ATE uygulamasina #kin yasal emirlerin iptali ydoninde karar vermesgun vere-
bilmek icin anayasa dsgsiklikleri yapmak gerekmtir. Bkz. P. Kovacs: A la
recherché du bon chemin. Ou l'affaire du mandagerdt europeen devant la Cour
constitutionnelle hongroise [in:] Melanges en I'their de Jean Charpentier, Paris
2008, p. 363ff.; Polonya'’da Anayasa MahkemesiniO22Karari neticesinde (L.
Garlicki: Pologne, Annuaire Internationale de XQestiConstitutionnelle vol. XXI
(2005), p. 663-664), EWA uygulamasi, Anayasa 208@lidsistirildikten sonra ger-
ceklesti.

16 Bkz. M. Tushnet: The Flag-Burning Episode, Unif.Gplorado Law Rev., vo. 61
(1990), p. 39ff.; J. Rosen: Was the Flag Burningesdment Unconstitutional?, Yale
Law Journal, vol. 100 (1992), no. 5.
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muhtemel katilimiyla birlikte) parlamentoya verkmaci, mevcut ana-
yasal hukimlere gkin, dnceden aciklang kimi yargisal yorumlari
hukiimsuiz kilmak olan ggsiklikler daha énce de sz konusu olgtur’.
Yine, bir anayasa @ssikli ginin, dnleyici amaglarla, anayasanin yorum-
lanmasinda hakimin takdir yetkisinin sinirlandiasn sebebiyle kabul
edildigi durumlar da s6z konusu olgtur. Geleneksel olandan farkli
olarak, bireysel haklara skin “agik-uclu” anayasa hikumleri bakimin-
dan, bu tur dgsiklikler oldukca net ve dikkatli bir uslupla hazarl
nir'®.Boylelikle, en azindan potansiyel olarak, anaydessikli gi, guclii
bir degisiklik veya hatta mevcut anayasal dizenlemeleriadan kaldi-
riimasi aracislevi gorebilir. Asil sorun, 1814 Norve¢ Anayasasiid

' Bunun bazi “klasiklgmis” ornekleri, Birlesik Devletlerin anayasa tarihinde
bulunabilir. 16. dgisiklik, Yuksek Mahkemenin gelir vergisi konusundakonu-
munu gecersiz kilmak amaciyla kabul ediftini(Pollock v. Farmers’ Loan and Trust
Co. 1895). Hammer v. Dagenhart (1918) davasiniua@omwlarak, ¢ocuks¢iligine
iliskin yasal dizenlemeye imkan verergigiklik teklifleri sunulmustur. Yeni Gorig
(New Deal)adi verilen donemdeki ihtilaflar sirasinda ydnetiazisiklik sirecini
baslatacak yeterli ¢gunluga sahip olmamakla birlikte Mahkemeyi “zamanda-at-
lama”ya ikna edecek bka yollar bulmayi bgarmsti (bkz. e.g. A. H. Kelly, W. A.
Harbison: The American Constitution. Its OriginsdaDevelopments, New York
1970, p. 622ff and p. 759ff). Yine koélgliyasaklayan d#sikliklerin (13, 14, 15) he-
defi, Dred Scott kararini (1857) gecersiz kilmadcak Yiksek Mahkeme sorunu,
dramatikic Sava ortaminda 6nemsiz kald.

Arnavutluk’ta 1997 yilindaki anayasagigkli gi, bankacilik-zinciri-dolandiricigiina
mudahalede eden yasanin anayasaya aykirgatduilan eden Anayasa Mahkemesi-
nin kararini hikiimsiz kilmak amaciyla kullanildaHa sonra Vedenik Komisyonu
tarafindansu gozlem yapildi (Opinion no. 9/1998, par. 62): dgasa dgisikli ginin
mesru bir amaci olmali ve 6zel ve gecici sireli ihtlar1 buyurabilir. Bununla bir-
likte Komisyon, bu tiir ad hoc anayasaigikliklerinin ekonomik diizenlemeler ala-
ninda sirekli tekrarlanmasi kesinda uyarida bulunmakta ve bu olayda secilen met-
nin bu haliyle bir sonraki Arnavutluk Anayasasiideamemesi gerelgini distin-
mektedir”. Ayrica bkz. ECtHR decision Vefa Holdilmgd Almucaj v. Albania (14
June 2011, par. 52).

18 Ornesin 1949 Almanya Anayasasinda 1993 yilinda yapilegisiklik, son derece
ayrintih (ve oldukca sinirl)) bir “§inma hakki” dizenlemesi getirgtir. Bbylece
Anayasa Mahkemesinin ayrintili incelemesine maalabilecek olgan yasalara ¢ok
daha azs dismUstir. Buna rgmen, dgisikli gin anayasaya uygurgunun denetlen-
mesi icin Mahkemeye Rauruldusu; Mahkemenin, 1996 yilinda, “Almanya Anaya-
sasinin dokunulamaz ilkeleri’'nden hicbirinin ihdilmedgine karar verdii de be-
lirtilmelidir (bkz. infra nos. 12 ve 14).

19112, maddesdyle der: “Bser Norvec Krallg'nin bu anayasasinin herhangi bir
bélimindn dgistiriimesi icap ederse [...] her ne olursa olsun bgigklik, asla, bu
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zaten belirtildgi Gizere, gelecek nesillerin gigiklik yapma faaliyetlerine
iliskin herhangi bir sinirlama var midir (veya olmalidm) sorusudur.
Baska bir deysle, asil soru, kabul edilmesi mimkin olmayan fedaat
dece tumuyle yeni bir anayasal belgeyle kabul bdéa ¢ok temel d&-
siklikler olup olmadg! sorusudur. Eer bu soruya olumlu cevap veriyor-
sak, bunun, -mantiken kacinilmaz- olan sonucu;ibular gan anaya-
sal deisikliklerin, ultra vires yani anayasaya aykiri olmalari bakimin-
dan kabul edilemez olarak nitelenmesi gerekdiir.

Ve eger zihnimizde anayasaya aykiri bir anayasasdei gini kur-
gulayamiyorsak, uluslararasi maddi hukuk uyaribégle bir deisikli-
gin sadece mguiyetten dgil, yasal gecerlilikten de yoksun olmasi ge-
rektigini de kabul ederiz. Sonu¢ olarak kurumsal anayagaiku, ana-
yasa dgisikliklerinin anayasaya uygunfiuna ve gecerliiine karar ve-
recek bir mahkeme yeri ve usulli ortaya koymalidir.

Modern anayasa hukuku, bu tirden sorularla yakinidgérdir ve
anayasaya aykirl anayasagidilikleri Gizerine teorik birtakim sayikla-
malara girgmek gereksizdir. Bizim tzerinde durmak isggaiiz konu,
daha ziyade uygulamaya yonelik balacisidir: yani; ¢gtli anayasa yar-
gilarinin, anayasaya aykiri anayasaigklikleri sorununa verdikleri
yanitlara ilgkindir.

Bu acidan bgka birtakim 6zel soru da giindeme gelir:

- Anayasa metinlerinin icinde olasi anayasgigdkliklerine iliskin
sinirlandirmalar var midir?

- Bu turden yazili sinirlamalar olmamasi halindegyde, mevcut
anayasanin kendi 6zU ve ruhundan bu sinirlamailkkarmak muimkin
mudur?

- Bir anayasa d#sikli ginin gecerliligini denetlerken kullanilabile-
cek birtakim “lstln” referans normlari tanimlamalmkin ise, bu tur-
den denetime gkin yargilama yetkisini kabul edecek bir yargl arga
var midir?

- Eger mahkemeler bu yetkiyi kabul etmeye hazir ise aa-
manda, yetkilerini kullanmaya ve bir anayasaigkli ginin anayasaya
aykir oldiguna, bu nedenle iptaline ve ihmaline karar verntgybazir mi?

anayasada somugkn ilkelere aykiri olamaz; @siklik, sadece anayasanin ruhunu
donistirmeyen 6zel hukimlerin @atiriimesine iliskin olmal ve parlamentonun
(Storting) Ucte iki cgunlugu desisikli gi onaylamalidir”.
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|. ANAYASA DE GIiSIKL iKLER iINE GETIRILEN KISITLA-
MALAR — USULE ILiSKIN SINIRLAMALAR

Anayasa dgsikliklerinin anayasaya uygunguna dair tim tar+
malarin balangi¢c noktasini okturan usule ikkin sinirlamalarla maddi
sinirlamalar arasindaki ayrimdir. Hemen hemen bitddern anayasa-
lar, kati belgeler olarak duizenlerytim; bagka bir ifadeyle, metne gkin
bicimsel dgisikli gin, “olagan” yasama usuliine gore ¢ok daha karkna
olan 6zel bir usulle yapilmasi gerekir.

Bu, anayasanin katilik derecesi demokratik Ulkeldrilytk dlcliide
degistiginden, tektiplilgin olmadgi bir alandir. Parlamentonun “basit
nitelikli cogunlugunun” yeterli olabildgi sistemler vardir; fakat ayni za-
manda, dgisiklige iliskin usuliin, sinirli bgari sansf® birakacak dere-
cede karmgk hale geldii ve bununla beraber ortaya c¢ikan sorunlara,
gerektgi durumda, gecikmeden tepki veremeyen ulkeler ddiva

Degisiklik surecinin katilgini gosteren t¢ dizenleme tipi ortaya
koymak mumkdndur:

- Usule ilskin dizenlemeler: anayasagigkli gine iliskin kararlar,
tum diger yasama kararlari gibi, parlamentoda alinirkem|drin kabu-
line iligkin usul, bilhassa her iki mecliste de “niteliklogunluk” s&s-
lanmasi gerekginden, daha karngektir®’. Bundan bgka, bazi tilkelerde,
ulusal parlamento tarafindan kabul edilen bigigiklik, bunun Otesinde
onay veya teyit de gerektirmektedir: ya bir ulusderandum ya bir son-
raki parlamento onayi veya federal sistemlerdele¢yaeya vilayetlerin
gOris bildirmesi yoluyla. Bazen ulusal parlament@eti organlara da,
Ozellikle anayasa mahkemesine daralidir;

- Zamansal ve durumsal sinirlamalar: pek cok Ulkedayasa
degisikli gi, olaganustlu hal suresince kabul edilemez; kimi zamalapar
mento tarafindan veya referandumda reddedil@sigtékler, bir sonraki
parlamento secimlerinden 6nce yeniden sunulamaz.

2 Ozellikle anayasa ggsikli ginin ulusal referandumda onaylanmasini gerektid&a-i
lerle (svicre, Japonya virlanda) bir sonraki yasama meclisi tarafindan cmayla-
sini gerektiren (lkelerdeki (Belgika ¥elanda) durum budur. Federal uilkelerdeki de-
gisiklik usult, A.B.D. érngindeki gibi, yerel yasama meclislerinin (eyaleti@rsi-
rece dahil olmasiyla daha da kagmkehale gelebilir.

2L “Nitelikli cogunluk sarti”, cazu demokratik ilkedeki siyast pratik agisindan, ana
muhalefet partilerinin onayl olmadan hicbir anaydsgisikli ginin kabul edilemeye-
cesi anlamina gelir.
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- Icerik temelli sinirlamalar: bazi anayasalar (Avrdpaen bilinen
ornekleri Avusturya vdsvicre'dir) “degisiklik” ve “revizyon” arasinda
ayrim yapar. Bunlardan ikincisi, en énemli anayasgbilar veya di-
zenlemeleri etkileyen ggsiklik anlaminda kullanilir ve yalnizca, ¢ok
zorlu usulsartlarinin sglanmasi durumunda kabul edilelfir

Tam bu farkhliklara rgmen, anayasa @siklikleri, sadece tim
usul sartlar1 yerine getirildii takdirde kabul edilebilir. Bgka bir ifa-
deyle, herhangi bir degsikli gin gecerliligi, kabul edilmesi sirasinda ku-
rallara uyulmasina igadir. Bu, hem siyasi tagmalara hem yasal zor-
luklara acik bir alandir. Bazi usgartlarinin dgerlendirilmesi gorece
kolaydir: parlamentoda oylarin sayllmasinin veyaiussirali gamalari
arasinda gecmesi gereken surenin hesaplanmashargdk teknik nite-
likte olabilecgi dustnulebilir. Fakat bazi tlkelerde bu konuda bile ¢cok

21920 Avusturya Anayasasinin 3. bslim, 44. madgesgiisini ve kapsamini tanimla-
mamakla birlikte, “tam revizyon” ifadesini kullaniBu tir bir revizyon oncelikle
Ulusal Konsey'in Ugte iki ¢gunlugu (ve “federal konular’a i$kin diizenlemeler ge-
tiren desisikliklerde Federal Konsey'in de ayni orandaggolugu) tarafindan kabul
edilmeli ve sonrasinda ulusal referandumda onaydduainn.

Isvigre’de tiim anayasa gsiklikleri ulusal referandumla kabul edilmeli veyaay-
lanmahdir. Yine de 1999 Anayasasinin 192-195 aresideleri, tam ve kismi reviz-
yon arasinda bir ayrim yapar. Ustelik 4. boliim, .19addede, tam revizyonun dahi
“uluslararasi hukukun amir huktumlerini ihlal etmesngerekigi” ifade edilir (bkz.
A. Auer, G. Malinverni, M. Hottelier: Droit constitionnel suisse, vol. |, Berne 2006,
p. 495ff.)

Yine bgka Avrupa Ulkeleri de igerik temelli usul sinirlalaa kabul etmitir. 1978
Ispanya Anayasasi “kismi revizyon” ile “tam revizy@masinda ayrim yapar ve da-
hasi bazi temel hikimlereskin “kismi revizyon”lari da “tam revizyon” i¢in 6rig
rilen usule tabi kilar (Madde 167-168). 1997 PotoAyayasas! bicimsel bir ayrim
benimser: Birinci (Anayasal Rejimin GenBkeleri balikli), ikinci (Birey Haklari
baslikl) ve on ikinci bolumlerdeki (Anayasa Biikli gi baghkli) siralanan hikimler,
halk oylamasini da icerebilen oldukca kagrkebir desisiklik usuliine tabidir. En ra-
dikal usul dizenlemesi 1993 Rusya Anayasasindal kedilmistir: Federal Parla-
mentonun “nitelikli ¢cgunlugu”, Anayasanin birinci (Temel ilkeler &), ikinci
(Haklar ve Ozgiirliikler kli) veya dokuzuncu (Anayasa Bigikli gi bashkl) bo-
[imlerine iliskin degisiklikler kabul ettigi takdirde, konu 6zel olarak aiturulmus bir
Kurucu Meclise génderilir ve bu Meclis, ya tekldieen deisiklikleri reddeder ya da
yeni bir anayasanin kabul edilmesi icin gerekganileri bglatir (madde 135). Son
olarakitalya Anayasasinin 138. maddesi, “anayagasilidi gine iliskin yasalar” ile
“anayasa i§kin diger yasalarseklinde bir ayrim yapar fakat bu yasalarin kabudier
ili skin usullerde fark g6zetmez.

Avrupa’nin dginda, “deisiklik” ve “revizyon” arasindaki usule gkin ayrim, érne-
gin 1949 Costa Rica Anayasasinda kabul egtimjmadde 195 ve 196).
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daha karmgk sorunlar ortaya c¢ikrgtir. Gergekten de anayasagthkli-
gine iliskin usuller, belli bir dgisikligin ele aldg konuyla bglantili
oldugundan ve anayasalar “kismigigklik” ile tam “revizyon” arasinda
kisa ve 6z ayrimlar yaggndan, bu usuller arasindaki sinirlari belirle-
mek kolay olmayabilir.

“Hukukun-htukim-sirdgi-devlet” kavrami, gerelginde veya ih-
tilaf durumunda, sorunun ¢6zimdu igin uygun meradlenasi gerekgini
de varsayar. Anayasa ggkliklerinin usullere uygunlga dair targma-
lar, bu genekarttan muaf tutulamaz. Geleneksel parlamenter egéme
doktrininde, bir dgisikli gin kurallara uygun olarak kabul edilip edilme-
digine karar verme yetkisi, parlamentonun kendisimémneéstir.

Buna kagin, bazi tlkelerde yargl organi, anayasgigidiklerinin
usule uygunlguna karar verilmesi bakimindan daha uygun bir yafr o
rak gorultr. Bir kere daha vurgulamak gerekir kayasa dgisikli g,
usuliine uygun olarak kabul edilmgdiakdirde, var olamaz. Sonug ola-
rak bu dgisiklikler, halk egemenfinin kabul edilebilir ifadesi olarak
goérulemezler. Burada mahkemelerden, “halkin irddesmudahale et-
mesi beklenmez, ondan c¢ok “halkin iradesi’nin uydugimde ifade
edilmedgi durumlar ortadan kaldirmasi beklenir. Bu sebdpletlr bir
yargisal mudahalenin sreiiyetini kabul etmek daha kolaydir.

Fakat bu sunum teorilerden ziyade olaylar Uzerioguglastigin-
dan, sorulmasi gereken soru, bu anayasa mahkemelgd/veya yik-
sek mahkemelerin, anayasaggeliklerinin usule uygunlgu alaninda
yarg! yetkisine sahip olduklarini kabul etmeye hatip olmadiklaridir.
Her zaman oldgu gibi, kasllastirmali calsmalarda, evrensel olarak
uygulanan tek cevap s6z konusitter. Fakat hi¢ dgilse birtakim o6r-
neklerin incelenmesi yoluyla, anayasa mahkemelgfiiiksek mahke-
melerin yargilama yetkisini kabul eftidurumlarin hi¢ de ender olma-
dig1 goralmektedir.

3 Bazi lilkelerde durum hala béyledisvicre’de, hem anayasagigkli gi girisimleri-
nin kabul edilebilirlgine hem de usule gkin tim diger konularda karar veren par-
lamentodur. “Siyasi bir organ olan Federal Medtis, kimi zaman karmgk, yasal
problemler hakkinda karar verecek uygun yegilde” denilmistir (U. Hafelin, W.
Haller, H. Keller: Schweizerisches Bundestaatsrggbnf 2008, p. 529).
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Sorunun acikca anayasa metninde ele alinmasiaidisfi. Genel-
likle anayasalar, bu konuda sessizdir veya enhiymialle acik dgildir.
Bu sebeple yargi yetkisine dair genel anayasa hléiimkendiliginden
yorumlama ve yukarida bahsedilen durumlara getiip gengletileme-
yecasine karar vermesi genellikle mahkemelere géir.

Bazi Avrupa ulkelerinde bu yargi yetkisi gdamesi doktrin saye-
sinde kolaylaabilir®®. Cok daha karmak usullerle kabul edilseler ve
daha ylUksek yasal otoriteye sahip olsalar da Araaga&sikliklerinin,
bicim bakimindan, “yasalar” alanina ait ofgukabul edilmektedir. Pek
¢cok anayasa, anayasa mahkemelerini, yasalarin sangyauygunigu
denetimine ilgkin genel bir yetkiyle donagtindan ve “olgan yasa” de-
netiminin, bu yasalarin kabull sirasinda usule ojidualanina gegle-
yebildigi genellikle kabul gordgiinden, ayni cikarim, anayasaygidé-

2 Ornegin 1982 Tirkiye Anayasasinin 148. maddesi, acikedirti: “anayasa
degisiklikleri”, Anayasa Mahkemesi tarafindan “sadeeg&il bakimindan incelenmeli
ve denetlenmelidir”. Bir yandan, usul denetiminipikayasal temelini ortaya koyar,
fakat dger yandan bu durum, anayasaidikliklerinin esas bakimindan incelenme-
sinin hari¢ tutulmasi olarak yorumlanabilir (bu kmia ve 1961 Anayasasl ile bu
anayasada yapilan 1971gdgkliklerine iliskin daha fazla bilgi icin: K. Gdzler, op.
cit., p. 40-49). Latin Amerika’da bazi anayasalBol{vya, Sili, Kolombiya, Costa
Rica), anayasa @gikli ginin usul denetimini éngérmektedir — bkz. F. F. 8&dg. La
justicia constitucional: una vision de derecho carado, T. Ill, Madrid 2009, p. 344
and 499; R. Bille La Giustizia costituzionale in Arita Latina [in:] Sistemi e modeli
di giustizia costituzionale, ed. by L. Mezzettideaa 2009, p. 529. Giiney Afrika'da,
1993 Anayasasinin, 4. bélim, 167. maddesi, Anal&zkemesi, “anayasada yapl-
lacak tum dgisikliklerin anayasaya uygunfiuina karar verir” der.

% Almanya icin, bkz. J. Rozek: note 21 to par. 78] [Bundesverfassungsgerichtsgesetz.
Kommentar, Miinchen 2001; Avusturya icin, bkz. R. IMfa Verfassung and
Gerichtsbarkeit, Wien 1960, p. 17 and 127; S. Refistoluley: La Cour
constitutionnelle et le contrle de la constitutialité des lois en Autriche, Paris
1993, p. 173ff; Polonya icin, bkz. W. Sokolewicmpte 39 to article 235 [in:]
Konstytucja Rzeczypospolitej Polskiej. Komentard,. &y L. Garlicki, vol. lll,
Warsaw 2005; Cek Cumhuriyeti icin, bkz. A. Bros@ uastavnosti Ustavnych
zakonov [in:] Metamorfézy prava verdhi Evrog, red. H. Jermanova, Z. Masopust,
Praha-Plzen 2008, p. 2&panya icin, bkz. F.F. Segado El systema constitiati
espagol, Madrid 1992, p. 88. Fransa acisindan, L. Favgesgdre (France [in:]
Révision..., p. 118): “bugin [...] anayasadaki yasaJaAnayasanin kendisi tarafin-
dan 6ngorilen usule uygun olarak kabul edilip eddigini denetleyebilmemiz gere-
kir ”. Yunanistan igin, bkz. E. Spiliotopoulos: Gee [in:] Révision..., p. 125.
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ren “anayasal yasalar’in usule uyguidnun denetimi alanina da uygu-
lanabilir®.

Diger yandan, -sozgelinispanya doktrininde boyle bir sav ileri
surulmigtar-, anayasa mahkemelerinin yargi yetkisi, listedeilkesine
dayanmaktadir ve acik bir anayasal temel olgaslirece gegietilme-
melidir’’. Bu turli bir yaklaim, anayasa mahkemesinin miidahalesini
dislayabilir; fakat, — usuline uygun kabul edilmegrbir anayasal yasa-
nin hi¢ hayata gecmeiilni kabul ettgimize gore — her mahkeme, “anaya-
sada hikkiim bulunmamasi”sbarusunu reddetme yetkisine sahip olafilir

Pek cok ulkede, bu ulkelerde henliz mahkemeleriyasaadgi-
sikliklerinin usule uygunlgu Gzerinde yargilama yetkisi Ustlenmelerinin
mumkun olup olmagina kendilerinin karar vermesi gereken somut bir
olay yaanmadginda, bu tarima sadece doktrin diizeyinde devam eder.

Avrupa’da, sadece ender durumlarda, bu siadyr mahkemeye
gotirme gigimi olmustur. Mahkemelerin kararlar bir anlamda tek tiptir.

Bazi anayasa mahkemeleri, anayasgsdéiklerinin usul deneti-
minin acikca kendi yargi yetkisi icinde olglinu digtinmektedir. Bu tr
bir ¢cikarim, yargi yetkisi anayasada acgik¢a ongligilnden Turk Ana-
yasa Mahkemesi acisindan acikti. Fakat ayni zamahdan Anayasa
Mahkemesi de, anayasa gtigkliklerinin butliin usul sartlarini yerine
getirerek kabul edilip edilmegini pek cok vesileyle incelertir®. Ayni
yaklasim, Ukrayna Anayasa Mahkemesi ictihatlarinda daukagualildi.
Bu konuda en yerdgk yaklasim, Avusturya’daki Anayasa Mahkemesi-
nin igtihatidir; bu mahkemenin yaptiinceleme sadece tumuyle usule
ili skin konularin incelenmesi alanini ggiimekle kalmaz, ayni zamanda

%6 Bkz. genel olarak K. Gozler, op. cit., p. 19.

" E. Rubio-Llorente: Espagne [in:] Révision..., B-79. Meksika icin, bkz. F. Serrano-
Migallén: El control judicial de la constitucionddd y el juicio de amparo en
México, México 2008, p. 56. Ayrica Hindistan Yiks®lahkemesinin ictihat gelr
mine bkz. infra, no. 17).

8 Benzer bir ¢ikarim Portekiz'de de kabul edimgdriinmektedir (J. Miranda: Portugal
[in:] Révision..., p. 207); yazarin gaiine goére, usujartlarini ihlal ederek kabul
edilen bir anayasal yasa, “onaylanmadan yayimlgtni(olagan) yasa veya yayim-
lanmamg bir yasa gibi hukuki bakimdan var olmgrolacaktir” (207).

2 Ornasin bkz. Federal Anayasa Mahkemesininzismaya ilskin bir anayasa
degisikli ginin usule uygunlgunu onaylayan 18.4.1996 tarihli karari (E94, 1233s
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belli bir anayasa dgsikli ginin bir “tam revizyon” mu yoksa bir “kismi
revizyon” mu oldguna iliskin dezerlendirme yapilmasina kadar da uzanir.
Son olarak bazi anayasalar, anayasa mahkemelérkseky mah-
kemelere, d@siklik taslaklarini parlamentoda nihai olarak kaledlil-
meden 6nce inceleme yetkisi vétirYine bu ‘a priori denetim” deisik-
lik teklifinin icerigine de odaklanabilegenden, yasama usuliinde gerekli
bir asama olmaktadir. B&a bir ifadeyle, bir anayasa geikli ginin
usule uygunlgu, eser anayasa mahkemesi gergkgekilde sirece dahil
olmazsa, engellenmblurdu®.

Ote yandan, gier bazi tlkelerdeki mahkemeler, anayasgisile
liklerinin denetiminin ¢ok farkli bir alan olmasiad dolayi, agik bir
anayasal duzenleme bulunmadiakdirde, kendi yargi yetkilerinin di-
sinda tutulmasi gerelgi sonucuna varmtir. Bu tutum bilhassa, anayasa
degisikliklerinin “siyasi mesele” oldgunu ve bu nedenle yargl deneti-
minin dsinda tutulmasi gerelgini disiinen Birlgik Devletler Yiksek
Mahkemesinin her zamanki tutumu olgtwr. Bu tutumun en carpici
gerekcelendiriimesColeman v. Millerdavasinda (1939) ortaya c¢ikgni
tir’?2. Coleman Karari, Yeni Gési{New DealXin cok farkli ortaminda
kabul edilirken,Baker v. Carr(1962) davasinda, yani Yuksek Mahke-
menin en etkin dénemlerinden birinde, bu kararandluanlamda gon-
derme yapilnytir. Bu agidan, Coleman kararinin halen gecerlebisal

%0 1980sili Anayasasinin 93/3 maddesi, Anayasa Mahkemesigasalarin veya ana-
yasa degisikliklerinin hazirlanmasi sirasinda ortaya ¢ikatdk anayasaya uygunluk
sorunlarini” hikme hdayaca&ini belirtir; bkz. H. Molina Guaita: Derecho
constitucional, Santiago 2009, p. 504.

31 Anayasa mahkemesini priori midahalesinin bir d@er bicimi, mahkemenin, yeni
bir anayasa tastanin hazirlanmasi sirecine katihmidir. Gliney AdriBumhuriyeti,
bu konudaki en dikkat cekici 6rgiesunmaktadir. 1994 Gecici Anayasasl, yeni ana-
yasa taslgini hazirlamakla gorevli olanlarin uymasi zorunlano34 ilke benimsergi
ve Anayasa Mahkemesine, yeni anayasanin bu ilkelgu@ uymadiini deserlen-
dirme yetkisi vermtir. Mayis 1996’da yeni secilmibulunan Kurucu Meclis, anaya-
sayl kabul etmstir. Bununla birlikte Eylil 1996’da Anayasa Mahkesneanayasanin
bu ilkelerden bazilarina uygun olmadgorisiine dayanarak onay vermeyi reddet-
mistir. Metin dezistirildikten sonra Mahkeme, Gegici Anayasada ongémium il-
kelerle uyumlu oldgundan, anayasayi Aralik 1996’'da onaylgtmi (bkz. G.
Devenish: The South African Constitution, Durba®20p. 23).

% yiiksek Mahkeme, “d#siklik sirecinde hemen hemen tiimilylesahda kalma
yaklasimi’ni benimsemitir (J. R. Vile: The Case Against Implicit Limitsnothe
Constitutional Amending Process [in:] Respondingn..196).
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karar olarak goruldgiind ileri sirmek muamkanddr. Ber yandan
Coleman karari, oldukca 6zel bir konuyu (bir eyaletaha 6nce onay-
lanmasini reddefti bir degisikligi onaylamaya yetkili olup olmag
sorununu) ele almgti ve sonraki 80 yil boyunca pek ¢okgteklik kabul
edilmesine ramen, bu dgisikliklerden higbiri, Yuksek Mahkemeye,
onaylama sirecinin usule uyguplinu denetlemesi icin tekrar gva-
rulmasina uygun firsati yaratmadi.

Fransa’da Anayasa Konseyi, 1962 yilinda, 6ncedesaleferan-
dumda kabul edilen bir anayasaggéli gini bicim agisindan denetle-
meyi reddetf’. 1962 karari, Konsey'in yargi yetkisini, parlament
tarafindan kabul edilen bir ggikli gin usule uygunlgu bakimindan ele
almazken, 2003 yilinda Konsey, yargi yetkisinin yasada ve Organik
Yasada acikca ongorilenin 6tesine getiiemeyecgi gorisiini yine-
lemistir>*,

Son olarak, bir anayasa mahkemesi/yiksek mahkemnge yetki-
sini kabule hazir olsa dahi bu, yargi yetkisiniietkicimde kullanmaya
da hazir olaga anlamina gelmemektedir.

Avrupa’da sadece birka¢ mahkeme, bir anayaggsi@k ginin, de-
gisiklik strecinin 6ngordgu usulsartlarina uymad gerekcgesiyle ge-
cersiz ve etkisiz oldtuna karar verngtir. Bu Almanya’'da asla s6z ko-
nusu olmanmytir. Ote yandan, (gayet iyi bilingii izere, 6zellikle etkin
bir mahkeme olarak nitelenemeyecek) Avusturya Asayslahkemesi-
nin kararlarinda, bir anayasal yasanin “usul agemnanayasaya aykiri-
hgi”’nin ifade edildgi davalar olmgtur. Butin bu kararlar, Avus-
turya’nin “kismi” ve “tam” dgisiklikler arasinda yap# ayrimdan kay-
naklanmstir: Mahkeme, birka¢ dgsikli gi, icerik bakimindan “tam re-

¥ 6 Kasim 1962 Karari (62-20 DC): Konsey'in yargtkjsi, onun “devlet kurumlarini
dizenleyen bir organ” olarak roliini yansitmaktagirbu nedenle Parlamento tara-
findan kabul edilen yasalarla sinirli ofdundan, dgrudan halk tarafindan kabul edi-
len yasalara dppu gengletimemelidir (bkz. L. Favoreu, L. Philip: Les gmes
decisions du Conseil constitutionnel, Paris 20113137). 1962 karari, Konsey'in
yarg! yetkisini, parlamento tarafindan kabul edilgndezisikli gin usule uygunlgu
bakimindan ele almastir. Bununla birlikte 2003 yilindaki kararinda (bkafra, no.
14) Konsey, yargi yetkisinin Anayasada ve Organdsidta acikca 6dngorilenin ote-
sine genjletilemeyecgini dogrulamstir (ibidem p. 34 ve 308-309).

% L. Favoreu i L. Philip tarafindan yorumlanan 26 riM2003 (2003-469 DC) kararl
(Les grandes..., p. 308-312).
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vizyon” tanimina uygun olduklari halde “basitgdgklik” usultyle, yani
sonrasinda ulusal referandumda onaya sunulmadaal labldigini
soyleyerek reddetrtir®®,

Bir anayasa mahkemesinin, bir anayasgigildi gini usul bakimin-
dan gecersiz ilan egii durumlara, Avrupa’da dahi ¢ok sik rastlanmasa da
Avusturya, tek istisna ggdir. Turkiye® ve son olarak Ukrayfig bir
anayasa dgsikli ginin usulen anayasaya aykiri ofguna iliskin kararla
sonuclanan denetimlere daigdr 6érneklerdir.

% 0. Pfersmann: La révision constitutionnelle enrishie et en Allemegne Fédérale.
Théorie, pratique, limits [in:] La révision de lafstitution, Paris-Aix 1993, p. 37ff.

% Tirkiye Anayasa Mahkemesi, daha 1970 yilinda,tigadicidan oldukca 6nemli bir
anayasa dgsikli ginin usulen anayasaya aykiri ofdunu bildirmitir. Mahkemenin
karari, Meclis oylamasi sirasinda aranan niteigfiuniuk sartinin oldukca geRibir
yorumuna dayandirilgtir (bkz. E. E. Hirsch: Verfassungswidrige Verfaggsinderung,
Archiv des offentlichen Rechts 1973, no. 1, p. b3ffine sonraki yillarda da Ana-
yasa Mahkemesinin, anayasagidiliklerinin usule uygunlgunu inceledii cesitli
davalar olmsgtur ve bu davalarin bazilarinda incelemenin soncendli istenen dg-
sikli gin iptali olmustur (bkz. K. Gdzler: op. cit., s. 40ff).

372010 yilinda Ukrayna Anayasa Mahkemesi, usul deiee iliskin oldukca dikkat
cekici bir 6rnek sunmyiur. 1996 Anayasasina gore Anayasa Mahkemesi,rpania
toya sunulan her d@gsiklik teklifini, ileriye dénuk olarak denetler. Ayasanin, ana-
yasa deisikligi acisindan c¢gtli sinirlamalar getirdiini belirtiimelidir. Esas baki-
mindan, “insan ve vatanglhak ve 6zgurliklerinin kaldiriimasi ve kisitlannmgn-
nelik” degisikliklerin kabul edilmesi yasaklangtir (madde 157, bélim 1). Usul ba-
kimindan, bir dgisiklik, parlamento uyelerinin en az ucte iki gmlugu ile kabul
edilmeli (madde 155) ve bazi anayasal hukumlerlsiimisu oldgunda, sonradan
ulusal referandumda onaylanmalidir (madde 15@gr bir degisiklik teklifi parla-
mento tarafindan kabul edilmezse, reddegiiltirihten itibaren en az bir yil sonra
tekrar teklif edilebilir (madde 158, bélim 1). Sotarak, daha 6nce de belirtigdli
Uzere, madde 159, Anayasa Mahkemesini anayasaildiezi islemine dahil etmek-
tedir: Parlamentonun bir @sikli gi kabul edebilmesi icin dncelikle Mahkemenin,
degisikli gin kabul edilebilirlizini onaylamasi gerekmektedir.

2004 yillinda Ukrayna Parlamentosu, yuritme organyapisinin 6zine gkin bu-
yuk desisiklikler getiren bir anayasa @gikli gini gorismistur. Desisiklik taslag! ge-
rektigi sekilde Anayasa Mahkemesine sunufmue Mahkeme, tasfan kabul edile-
bilirli gini (157 ve 158. maddelerde belirtilgartlara uygunlgunu) onaylanytir. Bu-
nunla birlikte parlamento gogtneleri sirasinda ilk dgsiklik metni blyik oranda
degistirilmi s ve son hali tekrar Mahkemeye sunulmgtmi Birkag yil sonra 2004 de-
gisikli ginin usulen gecerlifi Anayasa Mahkemesinde dava ediftini 30.09.2010
tarihli kararinda (1-45/2010) Mahkeme,gtlgkli gin Anayasanin 159. Maddesini ih-
lal ederek kabul edilgine karar vermi ve degisikli gi karar tarihi itibariyle hikim-
stz kilmstir.
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Avrupa dsinda, Guney Afrika'da Anayasa Mahkemesi, dort kez,
Anayasada yapilan gaikliklerin usulen anayasaya uygugilinu ince-
lemistir (ve onaylamstir)®®, Kosta Rika'da Yiksek Mahkemenin
(Mahkemenin Anayasa Dairesinin), anayasgigldiklerinin usule uy-
gunlugunu deerlendirme yetkisi vardir. Sorunun gindeme dgeldia-
valar olmakla birlikte bunlar, Mahkemenin anayasayairilik bulma-
siyla sonuclanmargtir®. Bir anayasa dgsikli ginin (usul gerekcesiyle)
iptaline iliskin cesur bir atak, 2000 yilinda Molistan Anayasa Mahke-
mesinden geldi; fakat Mahkemenin anayasa yorugnu licimseldi ve
son gamada hakimler geri adim atmak zorunda K&l@ri Lanka’'da 18.
Degisiklik denilen degisikli gin kabultinde (2010) usule uygunluk, sonug-
suz kalsa da, Yilksek Mahkemede dava konusuoldu

Yukaridaki ornekler, mahkemelerin, bir anayasaigldi ginin
usule uygunlgunu denetlenmesini gerektiren davalarin pek coledgk
yasandgini gostermektedir. Listede Almanya, Avusturya,Sas Tar-
kiye, Romanya ile Birlgk Devletler oldguna gore, anayasa ggklik-
lerinin usule uygunlgu denetiminin, énemli anayasa yargilarinin etki
kapsaminin dinda kaldgi iddia edilemez.

Doktrinin, usule uygunluk denetimine timiyle muhalimadgi
gorulmektedir. Usule uygunluk denetiminin, “halkmadesi” savina ve
dogal olarak anayasa geikli ginin daha fazla mguiyete sahip olmasi
konusuna odaklanmplan geleneksel yaklan bakimindan daha az sal-
dirgan oldgu bir kere daha belirtiimelidir. Bu yalgem, bir desisiklik
usule uygun olarak kabul edilmgdzaman gecerliiini kaybetmektedir.

% A. Lollini: La Corte..., p. 808; C. Albertyn: Judali Independence and the
Constitution Fourteenth Amendment Bill, South AfmcJournal on Human Rights,
vo. 22 (2006), p. 129-130.

% A. Solis Fallas: La Dimensi6n Politica de la JuistiConstitucional, San Jose 2008,
p. 103; R. Hernandez Valle: Las Reformas Consthales en Costa Rica [in:]
Constitucién y Justicia Constitucional, San Jost02@. 101-105. Ayrica bkz. Karar
no. 3513-94 ve 3788-9ib{dem p. 104).

0 T, Ginsburg: Judicial Review in New Democraciesn§titutional Courts in Asian
Cases, 2003, p. 198-200.

4 1978 Anayasasi, bazi temel hiikimlerin sadece lulusterandum yoluyla
degistirilebilecegini 6ngdrmektedir. 18. DOmsikli ge iliskin uyusmazlik, “acil-yasa
usuli” denilen usulde kabulli sebebiyle ortaya cskm— bkz. The Eighteents
Amendment to the Constitution. Substance and Pspees by R. Edrisinha and A.
Jayakody, Colombo 2010.
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Egemenin (ister parlamento, ister halk olsun) asalyatzenlemeleri
degsistirmek bakimindan sinirsiz yetkisi olglinu kabul edenler bile,
hukukun Ustunlgine iliskin temel ilkelerin, ayni egemenin ilk anayasa
metnine koydgu usullerin gerekdi gibi gozetilmesini gerektirgini
inkar edemez.

Mahkemeler, anayasa ggkliklerinin usule uygunlgu Gzerinde
yarg! yetkisini Ustlenmeye hazir olup olmamalakibandan bolinmgi
bulunmaktadirlar. Mevcut anayasagdékli gi, sayisi sinirli olan Ulke-
lerde, denetim sorununun kararaglsmmadan kalmasi daha kolaydir
Genel olarak, bicimsel denetimesKin davalarin cok ender olarak mah-
kemeye goturuldgil ve bicimsel denetimin istisnai olarakgdgkli gin
iptali ile sonucglandyi gorilmektedir. Yine de bu turden iptaller olmak-
tadir ve bunlara mahkemelerin yetkilerini sirai dekilde kullanmasi
g06ziyle bakilamaz.

Il. ANAYASA DE GIiSiKL iKLER iINE GETIRILEN KISITLA -
MALAR — ESASA iLiSKIiN SINIRLAMALAR

Anayasa dgsikliklerinin esasina yonelik yargisal denetim, ege-
menlik ilkesinin 6zune ifkin oldugundan cok daha tagtnali bir konu-
dur. Her ne kadar doktrinde halk egemg@nkavlari, sadece halkin
ve/veya parlamentonun mevcut anayasayi dizenlealaknmdan sinir-
siz yetki sahibi oldgunu savunanlar tarafindangle ayni zamanda de-
gisiklik yapma yetkisi acisindan dolayli sinirlamat@masindan yana
olanlarca da kullanilsa & birincilerin konumu geleneksel “kurucu
iktidar” kavramiyla daha kolay gdasmaktadir. Bundan k&a, olasi
anayasa d@sikliklerine iliskin sirekli yasaklar olmasi gerektikabul
edilmekle birlikte, bu yasaklarin nasil zorunluikéca& sorusu sorula-
bilir. Bu zorlama yetkisi mahkemelere verilirse,ckalmaz olaraksu
soru gindeme gelir: hakimlerin, “halkin iradesi”iyani parlamentonun
nitelikli cogunlugu ile alinan ve kimi zaman halk oylamasi ile onagia
kararlara midahalesi ne derecedgnngur?

2 Anayasa dgsikli gi sikligi ne kadar yiiksekse veggikliklerin kabuliine iliskin usul
karmagikhgl ne kadar fazlaysa, ginin birinde, herhangi bfigildi gin, bir hakim
tarafindan usule uygun olma@dgerekgesiyle reddedilmesi ihtimali daha yuksektir

43G. J. Jacobsohn, op. cit., p. 463.
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Mahkemelerin hem yargi yetkisini Ustlenmek hem ltkiyi ol-
masi gerekgii bicimde kullanmak agisindan fazlaca ihtiyatli asmda
sasllacak birsey yok.

Anayasaya uygun olmayan anayasgigdkli gi kavrami, anayasal
normlarin belli bir i¢csel hiyeraisi olduguna ve bir anayasanin émr
dahilinde dgistirilemeyecek kadar buyik 6nem arz eden normlau-old
guna iliskin varsayima dayanir. Bu kavram, entelektiel (doktacidan
cazip olabilir fakat belli bir durumun yargisalgelendiriimesi s6z ko-
nusu oldgunda sorun, verili anayasal sistemde kabul edilemhiierar-
sinin nasil dgrulanacgina iliskindir.

Bunun kolay yolu, bu bilgiyi anayasa metninde arkimafakat bu
tur bir analiz, goéreli (olgucu) cevaplarin Otesigecemez. Bunun zor
yolu ise, modern anayasagih veya daha genel anlamda modern de-
mokrasinin evrensel ilkelerini incelemektir. Bu,ngé olarak uygulana-
bilen birtakim 0Oneriler hazirlarken faydagkeyabilir. Bundan bgka,
belirli anayasal metinlerinsdmasini ve dgal hukukun ve/veya uluslara-
rasi hukukun (6zellikle uluslararaisan haklari hukukunun) ilkelerine
dayanan evrensel yasaklarin tanimlanmasiglagabilir. Yine, son ola-
rak, yeni anayasa taslaklarinin da belli sinirlamsatabi olmasseklin-
deki cikarimi destekleyebif

Soruna ilgkin metinlerdeki cevaplar buyik oranda farkliliksgg:
rir. Bazl anayasalar, tabii ki hepsigle acik ve kesin bigcimde, olasi
anayasa dgsikliklerinin esasina ikkin sinirlamalar getirmektedir. 1787
Birlesik Devletler Anayasasinin 5. Maddesi 6zel yasaidarir: 1) her-
hangi bir eyaleti, kendi onay! olmaksizin, “Send#ogit oy” hakkindan
mahrum edecek olasi glgiklikler, her zaman ic¢in, kapsam sthdadir;
2) Kolelik ve vergilendirmeye gkin desisiklik yetkisine, 1808’e kadar,
sinirlama getirmektedir.

Bunun aksine 1814 Norve¢ Anayasasl, sorunu getamayla ele
alan ilk (ve belki de tek) gigimde bulunmgtur®. Norvec anayasasini

L. Garlicki, Z. A. Garlicka: External Review..., nB.5 and V.3.

“5 (Halen ilk yazildg haliyle yiirirlikte bulunan) 112. maddeéyle der: “Ezer Nor-
ve¢ Kralligi'nin bu anayasasinin herhangi bir bolimunupidieilmesi icap ederse
[...] her ne olursa olsun bu gaiklik, asla, bu anayasada somgéa ilkelere aykiri
olamaz; deisiklik, sadece anayasanin ruhunu dgiitmeyen 6zel hikimlerin de-
gistirilmesine iliskin olmali ve parlamentonun (Storting) Ucte ikiggalugu desisik-
ligi onaylamalidir”.
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kaleme alanlar, daha c¢cgkyle genel hikimlere Baurmaya karar ver-
mistir: “bu anayasada somugkn ilkeler” ve “anayasanin ruhu”. Daha
gunumuze ait bir dil kullanmak gerekirse, 112. medd, anayasanin
temel yapisina veya anayasal diizenin Kimé yapilacak mudahalelere
karsi stresiz bir yasaklama getigils0ylenebilir.

Bununla beraber “Norve¢ yontemi” anayasal ge8lerin daha
sonraki dénemlerinde takip edilmestii. Sonraki anayasalarin go,
sorunu ele almamay: tercih ettiklerinden, zamandeibelli bir devam-
hlik kazanan 0Ozel yasaklar ongéren “A.B.D. yontéralmustur. 19.
yuzyilin sonundan itibaren bazi anayasalar, daheyiveyasaklar getir-
meye ve olasi tim anayasaggéliklerinin kapsami dyinda kalacak
hikumleri siralamaya kamistir. Acikca siralanan anayasal hiktumlerin
(ilkelerin) dezistirilemezligi modeli, ilk olarak, 1ll. Fransiz Cumhuri-
yeti’'nin anayasal doktrininde ortaya ¢ikmie sonradan Fransa’nin ce-
sitli anayasal belgelerine eklenstii’®. Fransa’'daki yasaklarin kapsami
her zaman sinirli olngtur: anayasa dsikligi ile degistirilemeyecek
olan sadece “hukimet biciminin cumhuriyet gididur. Her ne kadar
bugiin bu hilkme daha ¢ok bir tarihi anit olarak balkmerekiyorsa da,
“siralanmg/6zel yasaklar tekgi” uygulamasini, genel (Norveg) yakla-
simina bir alternatif olarak sunrgtur.

Yalnizca birkac Ulke Fransiz modelini takip etme&g monagi
karsiti gorisleri, desistirilemezlik ayricalgiyla donatarak Sgamlastir-
may! tercih etmtir. 1947 italya Anayasasinin 139. maddesi, en iyi bili-
nen orneklerden biridir. @er Avrupa ulkelerinde yeni anayasalar, daha
uzun dgistirilemez hidkumler listeleri okiurmaya bglamistir. 1949
Almanya Anayasasil, “Federasyon’un Lander’lerdegralsini, bunlarin
yasama surecine katilimini veya 1 ve 20. maddelketietilen ilkeleri
etkileyen” deisiklikleri kapsam dginda birakmgtir*’. Aimanya Anaya-
sasini kaleme alanlari, daha gekorunan htukumler listesi hazirlamaya
iten nedenlerden biri, gecgbeki totaliter rejim deneyimine duyulan tep-
kiydi. Bu, diger eski-otoriter tlkelerinin ayni fikrin cazibesikapiima-
sinin da nedeniydi. Avrupa’da Turkiye, Portekiz,ndnistan, Romanya,

“® Les Cahiers..., p. 6.

4" Madde 79, bolim 3, Madde 1 insan onuru ilkesiriaya koyar. Madde 29, Al-
manya'yl demokratik, sosyal ve federal devlet dtaemnimlar; halk egemeigii, erk-
ler ayriligi ve anayasanin Ustugi ilkelerini belirtir — bkz. B. Schmidt-Bleibtret.
Hoffmann, A. Hophauf: Grundgesetz. Kommentar, Klug@11, p. 1623-1631.
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Ukrayna ve Cek Cumhuriy8fi gibi lkeler, kendi dgistirilemez
hikumler ve/veya ilkeler listelerini kabul et@rdir. Bu Ulkelerden ba-
zilan (Turkiye, Yunanistan, Romanya ve Portek@)mhuriyetci ilkeyi
bu listeye dahil etmeyi tercih etgtir, 6teki tlkelerde bu gerekli gorul-
memigtir. Boylelikle, yeni yaklaima gore, d@stirilemez hikumler lis-
teleri hem kapsam hem icerik bakimindan glemiistir“°.

Portekiz’deki anayasal geineler bilhassa yol gdstericidir. 1976
Anayasasinin ilk metni, oldukca uzun birgdgrilemez ilkeler listesi
barindiriyordullerleyen yillarda yapilan reformlarla (1989 ve 108
liste kisaltildi (ancak hala carpici ve tam 14 fayeni dinyaki butin
anayasalardan ¢ok daha fazla ilke iceriyor); bgdsteriyor ki, dgisti-
rilemezlik ilkesinin kendisi de dgsiklikten muaf deil *°.

Yukarida bahsedilen tim Ulkelerde anayasanin kenegasina
ili skin bazi noktalari sonraki muhtemelgagkliklerden koruyor. “Ege-
men halk”, timuyle yeni bir anayasa kabul etme igegtkher zaman igin
elinde tutuyor olsa bile, bu yonde karar alinnfadntiiddetce, d&siklik
yetkisinin sinirlandirilmasi gecergini koruyor. Ve daha dnce de belir-
tildigi Uzere, hukukun Ustingline dayanan bir devlette, esasakih
yasaklamalar beraberinde uygun usul givenceleatiirgelidir. Bu ne-
denle bu ulkelerde, anayasalgdgkligin esas bakimindan anayasaya
uygunlysuna iliskin “dava ya da uysmazlik” olabilecgini disinmek
daha kolaydir. Ve ger “dava ya da uwmazlik” olabiliyorsa, ayni za-
manda bu konuda hikim verecek bir yargisal mercimalidir.

Bir anayasa, desiklik yetkisinin esasa iikin sinirlari acisindan
sessiz kald@ginda durum daha da zogtaaktadir. Boyle bir anayasaya
iliskin ilk yorum, anayasanin sessgtiin higbir sinirlama kabul etme-

“8 Kimi zaman liste o kadar fazla acik-uclu ilkeddnsayor ki tim diizenleme, genel
yasaklar 6ngéren “Norvec” anlgyma yaklaiyor. S6z gelimi 1992 tarihli Cek Cum-
huriyeti Anayasasinin 9. maddesi, “hukukun Ustgifie dayanan demokratik devle-
tin 6zlne ilskin degisiklikler kabul edilmez” demektedir.

9 Ayrica bkz. 1995 Kazakistan Anayasasi, madde 8lLinb 2 (devletin merkeziyetgi
yapisinin, toprak bitingiintn ve “yonetingekli’nin degistirilemezligi)

*0 Bu, anayasalardaki tiim gigtirilemezlik giivencelerinin 6ziinde var olan bir #ak.
Fransiz doktrininde bu duruma, “ard arda gelen ikWizyon” deniyor (B. Genevois:
Les limites d’ordre juridique a l'intervention dwgvoir constituant, Revue francais
de droit administrative, 1998, p. 916).
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digi anlamina geldiini ve ileride dgisiklik yapacak olanlarin tam hare-
ket 6zgurligline sahip oldgunu akla getirebilir.

Fakat ceitli Ulkelerin kotu tarihi deneyimleriyle @@antili anaya-
sal 6ngorl, metnin diz yorumlanmasinaskaryarida bulunur. Butin
anayasalarin, birlikte ele alirgginda anayasanin kingini olusturan belli
ilkeler etrafinda iga edildgi ve anayasa dgsikli gi yetkisinin bu kimli-
gin imhasina neden olacagkkilde gengletilemeyecgi ileri surtlebilir.
Bu yaklgima iliskin ilk doktrin calsmalarindan birinin Carl Schmitt
tarafindan ortaya atilmioldusu gercginden hglanmasak da, bugtn,
“degistirilemez anayasa kin@i” duslncesinin anayasa hukuku teori-
sinde koklu bir yer edingdi inkar edilemez.

Kimi zaman, Almanya’da oldtu gibi, bu teori, anayasa metninde
Oongorilen anayasa gieikli gi kisitlamalarinin genel§@rilmesi yoluyla
olusmustur. Bununla beraber kimi zaman didalya’da (nfra, no.16)
veyaisvicre’de* oldusu gibi, 6rtiik yasaklamalar anlayiyazili metnin
herhangi bir yardim gamadgl anayasal sistemler icin giindeme gel-
mistir. Anayasalarin yazili olmayan normlar hiyarsir Gzerine iga
edildigi kabul edilirse, o halde, “of@n anayasal yasalar’in “temel ana-
yasal yasalar’la uyumlu olmak durumunda @duoa dair varsayimda
dogruluk pay! vardi®.

Simdi burada doktrine ait kavramlara ve tgrtalara girsmek ni-
yetinde dgiliz>>. Bizim konumuz daha ziyade anayasa mahkemes
vel/veya yuksek mahkeme hakimlerinin, anayasgsiktiklerinin esa-
sina ilgkin sinirlamalar sorununu nasil ele gidir.

Anayasanin icinde anayasa mahkemesine/yiksek malykem
anayasa dasiklikleri Gzerinde acik bir yargi yetkisi taninmagk nadir
bir durumdur ve ¢gu zaman bu yargi yetkisi sadecezidiklik taslakla-
riyla sinirhdiP®. Bazi durumlarda, Tirkiye'de oldu gibi, anayasal hi-
kimler, anayasa @ssikliklerinin esas bakimindan denetimini acikca
kapsam du birakir.

°L U. Héfelin, W. Haller, H. Keller, op. cit., p. Hhd 519-520.

%2 L. Favoreu, P. Gaia, R. Ghevontian, J.-L. Mesfbe,Pfersmann, A. Roux, G.
Scoffoni,Droit Constitutionnel Paris 2007, p. 107-109.

%3 Bkz. 6rngin K. Gozler, op. cit., p. 68ff.

41996 Ukrayna Anayasasi, madde 159; 1991 Romanggasasi, madde 146, no.1;
1937irlanda Anayasasi, madde 26.
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Yine de bu, mahkemelerin, yargi yetkilerini anayasalaha genel
hikimlerine dayandirma imkani olmgdve buna istekli olmadiklari
anlamina gelmez. Almanya gibi anayasgigkliklerinin esasina ikkin
sinirlamalar getirmeyi tercih eden Ulkelerdeki ndlierin durumu daha
kolaydir. B. Ackerman’in belirtildi gibi: “bu yari bilin¢li koruma ey-
lemi g6z onunde tutuldwnda, Alman Anayasa Mahkemesinin, [s0z
gelimi] inan¢ 6zgurlgund barizsekilde ihlal eden bir dgsikli gi ortadan
kaldiran [...] bir karar cikarmasi kesinlikle gadur™>. Ve gayet iyi
bilindigi Uzere, Alman Anayasa Mahkemesi, anayasasikdiklerinin
esasina ifkin denetim §ini pek cok kere ustlenntir®®. Baglangicta
Mahkeme, on yillar boyunca, 79. maddenin 3. kismkati yorumunu
tercih etti. Bu tutum 2004 yilinda Mahkemenin, d&gisikli gin anaya-
saya uygunlgunu onaylarken kapsam ve anlamini yeniden ifade-etm
siyle birlikte deisti. Baska bir ifadeyle Mahkeme, d@aikli gin, sadece
kararda belirtilen yorum bakimindan anayasal gioha karar verd.
2009 yilinda Mahkeme, Lizbon Anglmasinin anayasaya uygugilunu
onayladi fakat ayni zamanda “[Almanya] anayasalilgrhkavramini da
79. maddenin 3. kismindaki dokunulmazlskrtina dahil ettf. O.
Lepsius’un yakin zamandaki gozlemlerine gore, “deyse on yildan bu
yana bu hiukim Mahkeme tarafindan karar ve denegtkisimi gens-
letmek amaciyla kullaniliyordd®.

5 B. Ackerman: We the People, vol. I: Foundationsi®ridge 1991, p. 15.

% Bir anayasa d#gsikli ginin 79. maddenin 3. kismina uyguglinun incelendii ilk
dava 1970 Telefon Anketi (Klass) Davasidir. Sonigkhatlarinda Mahkeme, ke
anayasa dasikli gini daha (1972; 1991; 1996; 1996; 2004) denefjerai Maastricht
Antlasmasi (1993) ve Lizbon Ant§anasi (2009)'na ikkin kararlarinda da bu soruna
atifta bulunmsgtur — bkz. M. Fromont: La révision de la Constitutiet les regles
constitutionnelles intangibles en droit alleman®FR2007, p. 2ff).

®" “Mahkeme [anayasal @aiklikte ‘verfassungskonforme Auslegung’ tefimi kullana-
rak], desisikli ge, yasama tarafindan tasarlanmgayeni bir anlam verdi — O. Lespius:
Le contr6le par la Cour constitutionnelle des tbésrevision constitutionnelle dans la
République fédérale d’Allmagne, Cabhiers..., p. 19-20.

8 D. Grimm: Defending Sovereign Statehood againandforming the European Union
into a State, European Constitutional Law Revie®@d9® no. 3, p. 359-360

0. Lepsius, op. cit., p. 18.
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Fakat Almanya Mahkemesinin anayasagsigikliklerinin esasina
iliskin inceleme yapmaya istekli olmasi, belirli birgdgkli gin anaya-
saya uygun olmagh yéniinde bir tespite domtned?®.

Benzer anayasal diizenleme, Turkiye Anayasa Mahkemges
anayasa dgsikliklerini denetleme yetkisine sahip olmgd kesinlg-
tirmek Uzere harekete gecirdi. K. GOzler'in belfitgibi, 1965 yilinda
(yani 1961 Anayasasi doneminde) Mahkemegidilik yapma yetkisi-
nin anayasay ortadan kaldiramay@aoa ve hukukun Ustinfiini yok
edemeyec#ni beyan etmiti. [Daha sonra] 3 Nisan 1971 tarihli kara-
rinda Mahkeme, anayasagtgkliklerini, sadece devletin cumhuriyetgi
yonetim seklinin dezistirilemezligine degil, [...] anayasa metninde
acikca yazilmamidiger ilkelere de uygunigu bakimindan denetlemeye
yetkili oldugunu beyan ettf’. 1982 Anayasasi, cok acik bir dille, “ana-
yasa dgisikliklerinin, sadecesekil bakimindan incelenmesini ve denet-
lenmesini” 6ngdrmektedir (madde 148, kisim 1). Buaubirlikte 2008
yilinda Mahkeme, kiz @encilerin Universitelerde tirban takmasina izin
veren bir anayasa gaikli gini inceledi ve dgisikli gi laiklik ilkelerine
uygun olmadii gerekcesiyle reddetfi

Romanya’da Mahkeme, 2003 anayasa reformu icin laazm
taslak teklifini inceledi. Dgisiklik tekliflerinden ikisinin, mulk edinme
hakkina yonelik givencenin kaldiriimasina ve adaktsim hakkinin
engellenmesine neden ofilu gerekcesiyle anayasanin gigdirilemez

% Bununla birlikte 1970 Klass karari, 4’e diteoyla kabul edildi (Almanya sisteminde
oy ssitli gi, incelenmekte olan hilkmiin onaylanmasiyla sonuglan

61 K. Gozler, op. cit., p. 96. Gozler'in giincesine gore, “Tirk Anayasa Mahkemesinin
bu kararlari oldukca tagmalidir”.

62 5.6.2008 tarihli karar (E 2008/16; K 2008/116).a4asanin 4. maddesi, (cumhuri-
yetci yonetimsekline iliskin) 1. madde, (“Cumhuriyetin Nitelikleri'ne, yadiemok-
ratik, laik ve sosyal devlet ilkesinegkin) 2. madde ve (devletin bitugiine iliskin)

3. maddedeki hiikimlerde yapilacak tungigi&likleri yasaklar.

Mahkeme, 148. maddenin “sadegkil bakimindan inceleme” hikmineskin dar
yorumu benimsersii. Ik (ic maddedeki “dgistirilemez hikiimler’e ikkin anayasa
degisikliklerinin, 4. maddeyle yasaklagini ileri strilyordu. Bundan dolayr meclis,
esas bakimindan kabul edilemez bigidiélik Gzerinde gérgse bile bu, Mahkeme
tarafindan incelenip denetlenebilen bir usule aykidurumuna yol agiyordu. Bka

bir deykle, desisikli gin esas bakimindan incelenmesinin 6zerk bir yamktu fakat
sadece d#sikli gin kabuli sirasinda usule uygunluk denetimi icindri adim olsgtu-
ruyordu. Bkz. I. O. Kabglu: Le contréle juridictionnel des amendements
constitutionnels en Turquie, Les cahiers.., p. 40-4
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ilkeleri’ne aykiri old@gu kararina vardi. Bunun yaninda Mahkeme,
istisari gori vererek pek cok k&a “teklif”i parlamentonun dikkatine
sund§®. Cek Cumhuriyeti'ndea posteriori denetlemesinde Mahkeme,
Avrupa Birligi'ne katilm icin eklenen hikiumlere gkin 2001 dgisikli-
gini inceledi ve anayasaya uygun buitiu

Farkli tlkelerdeki hakimler, anayasa metngidikliklerin igerigini
kisitlasa dahi, anayasaya uygunluk alanina girmiekesidit edebilirler.
Fransiz Anayasa Konseyi'nin benimggdyaklasimi budur. Daha once
de ifade etfiimiz Uzere Konsey, onceleri, halk oylamasiyla kadxdilen
yasalari (anayasa gigiklikleri de dahil) denetlemeye yonelik yargi yet-
kisini reddetmgtir. Ote yandan 1992’deki Maastricht Il kararindark
sey, “Madde 89-5'e [yonetigeklinin cumhuriyet oldguna] uygun [...]
olmak uzere, kurucu otorite egemendir; uygun ggidiicimde anayasa
hikumlerini kaldirma, dastirme veya geniletme yetkisine sahiptir”
demgtir. En azindan denetim yetkisinin bir bélimunimnsey’in yargi
yetkisi icinde oldgu ileri siiriilebilif®,

Ne var ki on yil sonra Konsey, bu yorumu reddedeeek- ol-
dukca mglak bir ifadeyle — anayasa glgikliklerini denetleme yetkisine
sahip olmadiini bildirecektif®. Sonraki sekiz anayasa gigkli ginden

®3 Karar no. 148, 16 Nisan 2003 (supra, note 31)z Blonstittia Romaniei, coord. I.
Muraru, E. S. @indsescu, Bucuté 2008, p. 1460-1462. 2011 yilinda Mahkeme, ana-
yasa revizyonuna ikin baka yasa taslaklarini da inceledi ve bu taslakldartaki
hikamlerin anayasaya aykiri ofglina karar verdi (karar no. 799, 17 Haziran 2011,
Monitorul Oficial no. 440/2011).

64 Constitutional Act n. 395/2001 — bkz. A. Brésth. @it., p. 21.

® Karar 92-312, DC, parag. 19. S. Rials'in ifadesiyBSupraconstitutionnalité et
systémacité du droit, Archives de philosophie doitdrvol. 57 (1986), p. 76): “Uy-
gulamada [...] — bu 6nerme pek coklarina anlamsigegdé — yiksek mahkeme ha-
kiminin, acikca anayasaya uygugduters déen anayasal yasalari engellemesinin
mumkin oldgunun kabuliine kadar gidilebilir”. Karar, G. Vedét iL. Favoreu
(Souveraineté et supraconstitutionnalité, Pouvedas67, 1993) arasinda oldukea il-
ging tartsmalara yol acmstir ki buradan Fransiz doktrininin artik anayasgigk-
liklerinin denetlenebilirlginin “klasik” reddine bgli kalmak istemedii sonucu ¢ika-
rilabilir.

% Karar 2003-469 DC. Dava desantralizasyongkiili bir desisikli gin cumhuriyetci
yonetim sekline uygun olmagani savunan bir grup senator tarafindan agildi. Cok
isabetli bir yoruma goére (L. Favoreu, L. Philip,.apt., p. 313); Konsey'den 89.
maddenin (monar yasasl) ilk anlaminin 6tesine gegcmesi ve “tim cumhuigyeti-
rasi” anayasanin gatirilemez esasinin bir parcasi haline getireceki ygmyorum
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hicbirini Anayasa Konseyi'ne gotirme gimi olmadgindan, sorun
hukuki acidan c¢ozulmgugorinmektedir. Yine de bu konu Uzerindeki
akademik targmalar bitecek gibi dgldir; tam aksine, bu aralar yeni bir
ivme kazanny gorinmektedf’.

Yazili anayasanin kendi normlari arasindaki ic tage konu-
sunda sessiz kalgl Ulkelerde, anayasa gigikliklerinin denetlenmesi
bakimindan daha yaratici olmak gereklidir. Buturerdh meselelerde
oldugu gibi bu konudaki doktrin de bélunmdurumdadir. Fakat son s6z
mahkemelere aittir; ¢unkl yalnizca igtihat, anayasemlarinin ortali
hiyerasisi konusunda gecerli bir cevap sunabilir.

Tipki doktrin gibi yargi kararlari da tek ve babit cevap ver-
mekten oldukca uzaktir. Bu nedenle Gozler'in, “aasgydgisikliklerine
esasa ikkin sinirlama getirmeyen anayasal sistemlerde,eusyigun
anayasa d@sikliklerinin esas bakimindan denetlenmesingkih yargi
yetkisi s6z konusu @ddir’ seklindeki son tahliline katilamayiZ

Bazi mahkemeler, s6z gelimi Bigle Devletler Yuksek Mahke-
mesi, Irlanda Yiiksek Mahkemesi veya Macaristan Anayasakklaksi
gibi, kisitlayici bir konum benimsestir. Fakat bu yargilarda bile mah-
kemeler, kimi zaman, sorunla tekrar ygneek durumunda kalabilirler.

Birlesik Devletlerde Yiuksek Mahkeme, anayasagidilikleri
Uzerinde yargi yetkisi oldwnu her zaman reddetgtir. B. Ackerman
gibi bazi yazarlara gére boyle bir talep, “Amerialaminda sacma”
olacaktif®. Yiiksek Mahkeme’nin sorunu gaudan ele aldy tek durum,
yasaklamaya i§kin bir anlgmazlik sonucunda ortaya ¢ikgoir. 18. De-
gisiklik (1919), alkollt ickilerin Gretimine, nakliy@se ve satina iliskin
yasak ongormekteydi. Konu, iki nokta acisindan reamddere tandi:

bicimi benimsemesi bekleniyordu. Konsey ise, 89dd&min esasa ilkin yorumuna
girmektense yargi yetkisi olgunu reddetmeyi tercih etti.

7 A. le Divellec, A. Levade, C. Pimentel: Avant-pozp Cahiers..., p. 8. Baiklikle-
rin anayasaya uyguriju denetimini savunanlar ve buna «agikanlarin savlari igin
bkz. O. Beaud: Un plaidoyer modéré en faveur delncontréle, Les Cabhiers..., p.
43ff.; G. Carcassonne: Un plaidoyer résolu en fa@un tel contréle, Les Cahiers...,
p. 46ff.

8 K. Gozler, op. cit., p. 67.

% B. Ackerman: We the People..., p. 15. “Bizim Anayasa hicbir zaman, ([gok
carpici] iki istina dginda) arkadan gelen Halk onayinin tama acikga mevcut yuk-
sek yasalari koymastir” (ibidem p.13). Doktrindeki “klasik” konum, L. Orfiled
(The Amending of the Federal Constitution, Chicd§d?2) tarafindan temsil edilir.
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degisiklik usule aykiri bicimde kabul edilti ve esas bakimindan, ana-
yasa dgisikligi, (10. Deisiklikle guvence altina alinan) eyaletlerin
kolluk yetkilerine yonelik radikal bir saldir iggordu ve béylece Birli-
gin asil karakterinin ortadan kaldirilmasina nedkryardu. Davacilarin
gorisuine gore, “federal bigin esas dgasini yok etmek icin dssiklik
stirecini harekete gecirmek anayasaya aykir{§dBuna kagin Yiiksek
Mahkeme, ayrintilarla grasmaya hevesli dgldi. Basit bir gerekgeyle
davayi reddetti: “[18.] d#&siklik, hukuka uygun teklif ve onay yoluyla,
Anayasanin bir parcasi haline gejtiti ve s6z konusu belgenin gdir
hikiimlerine oldgu gibi uyulmali ve yiriirlge konmalidir™.

Anayasa dgsikliklerinin esas bakimindan denetiminin Yiksek
Mahkemenin yargi yetkisinisagl yonundeki gorgl bakimindan Palmer
davasi halen gecerli bir emsal dava olmaktadir.udlanberaber doktrin,
hicbir zaman, bu yoruma oybiglyle destek vermeye hevesli olmami
tir. Ozellikle 1980’lerin sonlarinda, Bayrak yakradi verilen dgisik-
likler atesli tartismalara yol acfiinda, su goriler one sdrulmgti: 1)
degisiklik yapma yetkisinin sinirlart vardir; 2) bu silar, kurucularin
“dogal haklar’ anlawinda gizlidir; 3) 9. Dgisiklik Yiksek Mahke-
meye, “devredilemez ¢al haklar’dan birine mudahalede bulunan bir
desisikli 3i gecersiz kilma yetkisi vermekte@ir W. F. Murphy, dgisik-
lik yetkisinin insan onuruna gkin temel ilkeleri ihlal edemeyegmi

ele almgtir’,

O A. H. Kelly, W. A. Harbison: The American Constian. Its Origins and Development,
New York 1963, p. 683.

"> State of Rhode Island v. Palmer, 253 U.S. 350 {L9Benzersekilde, Leser v.
Garnett davasinda Mahkeme, 195Bikli gin (kadinlarin oy hakki) esas bakimindan
anayasaya aykiri olgu yonundeki iddiay reddetti.

2 Bkz. 6rngin J. Rosen: op. cit.; R. G. Wright: Could a Congibnal Amendment Be
Unconstitutional?, Loyola Univ. of Chicago Law Joal, vol. 22 (1990-1991), p.
741ff; V. J. Samar: Can a Constitutional Amendmd@# Unconstitutional?,
Oklahoma City Univ. Law Review, vol. 33 (2008), r&).p. 667ff. Ayricasuradaki
tartismalara bkz. Responding to Imperfection...

" W. F. Murphy: An Ordering of Constitutional ValyeS. Cal. Law Rev., vol. 53
(1980), p. 703 ff.

" A. R. Amar: Philadelphia Revisited: Amending then€titution Outside Article V, Univ. of
Chicaco Law Review, vol. 55 (1988), p. 1043ff.
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Bayrak yakma d#sikligi, Kongre tarafindan reddedilgtir ve
Yuksek Mahkeme, gostint aciklama firsati bulamaghr. O zamandan
bu yana, Birlgik Devletlerde benzer bir ihtilafli anayasa gikgkli gi
gundeme gelmertir. Daha ileri targmalar beklemeye alingtir; fakat
en azindan doktrinde ihtilaf heniiz ¢6ziimden colkuza

Yine Irlanda’da da dgal hukuka dayali savlar, Yuksek Mahke-
meyi, bu hukukun temel ilkelerine aykiri anayasgigdkliklerini iptal
etme yetkisi oldguna ikna etmek icin ileri strildi. 1995'te 14. dde
siklik (kurtaj konusunda bilgi edinme 6zgugii) anayasaya aykiri ol-
dugu gerekgesiyle Yilksek Mahkemeye gétiriifdiMahkemenin her-
hangi bir yasa veya @aikli gin dogal hukuka aykiri olan hicbir hik-
mind uygulamamasi gereiti ileri  surdldid. Mahkeme, Justice
Hamilton'un oldukca kisa gerekcesiyle, bu g@ikatilmadi: “Mah-
keme, bu iddiay! kabul etmemektedft’Yine, daha sonraki bazi dava-
larda Mahkeme, anayasaggigkli ginin halkin iradesinin dgrudan bir
ifadesi oldgunu, anayasa @gikli ginde ifade edilen halinin halkin ira-
desini temsil etfiini (buradairlanda’da dgisikliklerin referandumla
onaylanmassarti oldyzu hatirlatilmalidir) ve devletin higbir organi tara

5 Bilindigi Gizere, kiirtaj olma hakki her zamiranda’daki en targmali konulardan
biri olmustur. 1970’lerin ortalarinda Yuksek Mahkeme (McGe& kie Attorney Ge-
neral davasinda), evli ¢iftlerin gel@lnleyici ila¢ kullanimina ikkin yasg anaya-
saya aykiri buldu. McGee Davaslyla BgileDevletler'deki Griswold v. Connecticut
Davasl (1965) arasindaki acik benzerlitanda Yiiksek Mahkemesinin bir sonraki
asamada Roe v. Wade Davasindaki yolu izlegeg@ninde ongorilere yol acti.
1983 yilinda 8. Dgsiklik, acikca kirtaji yasakladi (1937 Anayasasi,dd& 40,
parag. 3, no.3). Bu durum, kiirtaj sorununu mahkémegargi yetkisi alanindan ci-
kardi. Yine de geriye iki soru kaliyordu: Hilanda vatandanin yurtdginda kirtaj
yaptirip yaptiramayaga ve irlanda merkezli dernek ve kurumlarin kiirtajakiln
konularda dagmanlik hizmeti vermesinin yasaklanip yasaklanamayacy iksek
Mahkeme, bu konuya mudahale etmeye istekgilde(S.P.U.C. v. Grogan, 1990).
Bununla birlikte iki baka anayasa ggsikli gi 1992 yilinda kabul edildi: 14. @&sik-
likle, yurtdisindaki yasal kirtaj hizmetlerinegkin bilgi edinme hakki giivence altina
alindi. 1995 yilinda Parlamento, 14.dkli gin hiktmlerini uygulamaya koyan bir
yasa kabul etti. Cumhurkleani, 6nleyici denetim usuliini kullanarak (Anayasan
26. Maddesi), konuyu Yiuksek Mahkemeygida Yiksek Mahkeme dniinde ileri su-
rilen iddialardan biri, asil 14. @sikli gin anayasaya aykiri olguna yénelikti.

6 G. J. Jacobsohn, op. cit., p. 468-469; R. O’Cdn@lardians of the Constitution:
Unconstitutional Constitutional Norms, Journal afiCLiberties, vol. 4 (1999), p.
64-66.
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findan denetlenemeyegiai onaylad(’. Boylece, Birlgik Devletlerde
oldugu gibi sorun c¢oOzilmgi gorinmekteydi. CHer taraftan, R.
O’Connell'in belirttigi Uizere,irlanda mahkemeleri, anayasasigéklikle-
rini denetleme yetkisini reddederken, “aslinda, yatkiye iliskin son
derece makul bir iddiayi [...], haklarin agik-ucluvgiacelerinin gelien
(hukuken taninan) adalet olcutlerine uygun olaratugnlanmasi gerek-
tigi seklindeki yorum tekrgini savunuyorlar”df®.

Macaristan’da Anayasa Mahkemesi, parlamentonunvgéieesi
hiakmand dgistiren 1997 dgisikligi hakkinda acgilan davada hikum
verdi. Davaci taraflar, ggsikli gin anayasal egemenlik ve yasal belirlilik
ilkelerini ihlal ettigini ileri strdiler. Mahkeme, anayasal hukimleri in-
celeme, iyilgtirme veya dgistirme ve boylece anayasayigigiren ya-
sal dizenlemelerin anayasaya uyggohu denetleme yetkisi olma-
digi'ni soyleyerek davayi reddéfti Benzer bir yaklam 1998 yilinda
Slovenya Anayasa Mahkemesi tarafindan da benimSendi

Bu yelpazenin 6teki ucunda, en azindan potansiiehk, anaya-
sal duzenin yazili olmayan (temel) ilkelerinin saulmasina mudahale
etme yetkisi oldgunu teyid etme karari veren anayasa mahkeme
leri/lyliksek mahkemeler yer alir.

Avrupa’da italya, en ilgi cekici 6rnek olarak gorilebilir. 194
Anayasasl, esas bakimindan tek bir sinirlama gstirndevletin cum-
huriyet olan yonetingekli “anayasa d&sikli gine konu olamaz” (madde
139). Bununla birlikte doktrinde, anayasagidili gi ile degistirilemez
ve kaldirlamaz bgaca “anayasal yapinin temel ilkeleri” (principi
fondamentali dell’assetto costituzionale dello &tadlduzu gorisu her

" G. J. Jacobsohn, op. cit., p. 469.

8 R. O’Connell, op. cit., p. 66rlandall hakimler, Yilkksek Mahkemenin, anayasada
bulunan 6zgurlik ve adil yargilanma giivenceleriyapisini fillen timuyle d#&sti-
recek bir dgisikli ge midahale etmeyi reddgftil935 State (Ryan) v. Lennon Dava-
sini gdz dndne almak zorundalardi. Gunimizin dilijhde edersek, dsikligin
anayasal duzenin kingiini blyik oranda gecersiz kifglisdylenebilir.

" Judgment of 9 February 1998 no. 1260/B/1997 (seeofficial website of the
Hungarian Court).

8 Judgement of 29 January 1988, no. U-1-195/97 {seefficial website of the Court)
— Mahkeme, Anayasanin 68. maddesingigt#en ve yabancilarin Slovenya'da
gayrimenkul alma olanaklarini artiran 199%idi&li ginin anayasaya aykiri olgu
iddiasi tglyan bir dilekce Uzerine karara vardi. Mahkemeadazerinde “yargi yet-
kisi olmadg1” yoninde goré bildirdi.
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zaman savunulngtur. Gerek bu ilkelerin neler olguna gerekse tim
teorinin dayandy anayasal temele gkin bir uzlasma hicbir zaman $a
lanamasa da, genel olarak, C. Mortati tarafindablinya Sava 6nce-
sinde gektirilen “maddi anayasa” kavramindan esinlergidanlasil-
maktadif*,

Anayasa Mahkemesi, ilk kez 1970’lerin sbada fakat sadece
ftalya’nin uluslararasi taahhitleri aminda bu sorunu ele alghr®.
Daha 1988’de Mahkeme, acik bir dilldfalya Anayasasinin, kendi 6z-
sel icerikleri bakimindan, anayasggéli gi veya ayri bir anayasal yasa
yoluyla kaldirllamaz veya destirilemez bazi yuksek ilkeler icergni”
onaylamgtir. Anayasa metninde bu ilkelerden bazilari acikgde edil-
mese dabhi, “bunlar, her durumdsgalya Anayasasinin temelini gluran
yuce dgerlerin asil 6zune aittirler”. Bu nedenle, “Bu Mamkenin, ana-
yasa deisikliklerinin oldugu kadar, dier anayasal yasalarin da anayasal
dizenin dstun ilkeleriyle uyumlu olup olmgda dair hikim verme
yetkisine sahip oldgu inkar edilemeZ*®. Baska bir ifadeyle, Mahkeme,
yukarida bahsedilen ilkelere aykiri bir anayasgigildi gini gecersiz ilan
etme yetkisine sahip ol@unu onaylamstir.

Mahkemenin bu resmi beyanlari her zaroaiter dictabiciminde
yapilmakla birlikte, bunlar gercek kararlara gidetu agmglardir. 2004
yilinda Calabria bolgesi, devlet-bélgekilerine yeni diizenlemeler geti-
ren bir deisikligin anayasaya uygurgunu dava konusu yapstir.
Mahkeme,ratione materiaeyoninden davay! reddetmesivi. Davayi
esasa dair gerlendirmi ve anayasaya aykirilik iddiasinin “acgikca asil-
siz” olduguna karar vernstir®.

Anayasa Mahkemesinin anayasaidliklerini denetleme yetki-
sinin buyuk oranda kabul gorgii anlgiimaktadir. Sorun daha ziyade,

81 A. Pizzorusso, E. Rossi: Italie [in:] Révisionldeconstitution..., s. 138.

82 Decision no. 30-32/1971 — constitutional regimetlosd Concordat; decision no.
183/1973 (Frontini) — constitutionality of treaties European Integration.

8 Les grandes décisions des cours constitutionnellespéennes, sous la dir. de P.
Bon et D. Maus, Paris 2008, p. 76-77.

8 Decision no. 2/2004 — bkz. T. Groppi, C. Meoli:Jihes grandes..., p. 78; M.
Luciani: Le contréle des lois constitutionnellesltie, Les Cahiers..., p. 30; M. R.
Donnarumma: Intégration européenne et sauvegardiéddgtité nationale dans la
jurisprudence de la Cour de justice et des coursstitationnelles, RFDC no. 84
(Octobre 2010), p. 727.
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“Ustin anayasal ilkeler’in igetinin tanimlanmasinda ortaya ¢ikmakta-
dir. Corte Costituzionale igtihadinda birtakim @bdgeler bulunuyorsa
da, kapsamli bir liste hichir zaman stiurulmamstir®®. Bununla beraber
italyan Mahkemesinin anayasagtgklikleri tizerinde yarg! yetkisi ist-
lenmeye istekli oldgu inkéar edilemez. Yine, bu “Ustln ilkeler” kurgu-
sunun tamaminin, batindyle yargic yapimi gldwe anayasa metninde
acik bir temeli olmagy da inkér edilemez. Uygulamada Mahkeme,
yarg! yetkisi oldgunu teyid etmenin Otesine ge¢metini Bu nedenle
Italya’da anayasa @gikliklerinin esas bakimindan denetimi, anayasal
sistemin potansiyel bir bijeni olarak faaliyet gostermektedir. Esasinda
Mahkemenin, bir anayasa ggkli ginin anayasaya uygurguna iliskin
karar aldgl (ve uygunlgu onayladgl) tek bir dava olmgtur.

Hindistan'da Yuksek Mahkeme, niyetin otesine getimil967 yi-
lina kadar Mahkeme, Parlamentonurgigi&lik yapma yetkisini kabule
istekli olmustur. Parlamentonun, 368. maddede 6ngorilen gemtlar!
yerine getirildgi takdirde, anayasanin herhangi bir hikmungidiee-
bilecesine karar verilmitir®®. Bununla beraber, 1967 Golak Nath kara-
rinda Yuksek Mahkeme, anayasaigdiliklerinin, Anayasanin 13. mad-
desinin 2. kisminin anlamina goére “yasa” kategoessokulabilecgni
ifade etmitir®’. Boylece temel haklarl “kaldiracak veya azaltachk”
desisiklik gecersiz olacaktff. Mahkeme davayi bka bir gerekceye
dayandirarak karara gadigindan, bu aciklama, incelenengdgkli gin
iptaliyle sonuclanmadi. Yine de Mahkemenin kargmargisal denetimin
kapsamina ifikin biyiik miicadeleyi harekete gecifdi”

8 M. Luciani (op. cit., p. 31)su ilkeleri ictihatlardan derlergiir: devletin yargisal
birli gi ilkesi; yargisal korunma hakki; laik devlet ilkesdemokrasi” ilkesi; “devre-
dilemez ki haklari” ilkesi.

8 Shankari Prasad Singh Deo v. The Union of Indid.RA 1951, S. C. 458); Sajjan
Singh v. The State of Rajasthan (A.l.LR. 1965, 845). Bkz. M. P. Jain: Indian
Constitutional Law, New Delhi 2008, p. 1620-1622.

870 zamanki 13. maddenin 2. kismindaifade gérilur: “Devlet, bu béliimde [yani,
Bolum 11I: Temel Haklar] sunulan haklari kaldiraca&ya azaltacak bir yasa yapa-
maz ve bu hikme aykiri olarak yapilacak tim yasalaraykirilgin derecesine gore,
gecersiz olacaktir”.

8 L.C. Golak Nath v. State of Punjab (A.l.R. 1967CS1643). Bkz. Constitutional
Amendment in India, ed. by P. D. T. Achary, New el008, p. 15; M. P. Jain, op.
cit., p. 1622-1627.

893, p. Sathe: Judicial Activism in India,..., p. 67
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Parlamento, Golak Nath’e tepki olarak, Parlamentoanayasanin
herhangi bir bélimuni gestirme yetkisine sahip oldiwnu éngdren 24.
Desisikligi (1971) kabul ettilki yil sonra Keshavanada karariyla Mah-
keme; sadece, anayasaidikliklerinin 13. maddenin 2. kisminin anla-
mina gore “yasa” olarak nitelendiriimesi bakimindaolak Nath Dava-
sini iptal etti. Ayni zamanda Mahkeme, anayasatamél yapisi” dokt-
rinini olusturdu; bu doktrine gore, hicbir ggiklik, anayasal dizenin
birtakim temel ilkelerini ortadan kaldiramaZtiDegisiklik yetkisinin
dar anlamda anddmasi mumkin olmasa ve bu yetki, tim maddelere
geniletilse de; yine de, anayasanin kigmi ve onun temel 6zelliklerini
ortadan kaldirma ve @etirme yetkisini icerecelgsekilde sinirsiz dél-
dir®. Mahkeme, 25. D#sikli gin yarginin anayasa gieikliklerini denet-
leme yetkisine sinirlamalar getiren boélimu hanceledgi degisiklikle-
rin ¢ogunun anayasaya uygun (temel o6zelliklerle uyumiujuglina
hikmetmitir.

Temel yapi teorisi sonradan 39. g@xékli gin bazi bolumlerinin ge-
cersiz ilan edildii Indira Ghandi Davaslyla (1975) tekrar onaylagmi
tir’2. Mahkemenin denetim yetkisinin en giiclii ifadesBA9Minerva
Mills Davasinda aciklanti Mahkeme, 42. D#sikligin (1976) “ana-
yasa dgisikli gine iliskin bir yasasinin gecerldi hicbir mahkemede ve
hicbir gerekceyle sorgulanamazeklindeki hukmdina iptal etti. Mah-
keme, 368. maddeye gére Parlamentonun, “anayasagyasanin temel
veya asli Ozelliklerine zarar verecek ve temel sapiyok edecek bi-
cimde dgistiremeyecgini” tekrar vurguladi’. “Degisiklik yapma yet-

% His Holiness Kesavananda Bharati Sripadagaluarstate of Kerala (A.l.R. 1973,
S.C. 461). Mahkeme, Kerala Toprak Reformu Yasaimlerini, “saldirilardan
muaf tutulmasini ggamak icin” 9. Plana dahil eden 29. ggkli gin (1972) hikim-
lerini inceledi (O. Chinappa Reddy: The Court ahne €onstitution in India, Oxford
2010, p. 53). Ayrica bkz. M. P. Jain, op. cit.1628-1631.

%1 Mahkeme, “temel &zellikler’den bazilarini sagtmt anayasanin Gstiirdi, temsile
dayali ve demokratik yonetim bicimi, anayasanik lateligi, erkler ayrilgi, anaya-
sanin federal yapisi (M. P. Jain, op. cit., p. 2629

%2 smt. Indira Nehru Ghandi v. Raj Narain (A.L.R. $975.C. 229). Dasiklik,
Bagsbakanin ve Meclis S6zcusunin secimingkiti parlamento kararlarinin yargisal
denetimini kapsam gl birakiyordu (bkz. Constitutional Amendment..., @; M. P.
Jain, op. cit., p. 1632).

% Minerva Mills Lmd. V. Union of India (A.l.R. 198(.C. 1789).

%M. P. Jain, op. cit., p. 1686.
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kisi, yok etme vyetkisi d#ldir’®®. Doktrinde ifade edildii lzere:
“Minerva Mills kararyla birlikte, yargisal denetim anayasanin asli
Ozelliklerinden oldgu ve sadece anayasaylaggérilebilecegi gorisu
kesin olarak yerlgnistir” °°.

Minerva Mills, daha sonra 10’dan fazla kere tewtldi. Bu ka-
rarlardan birkac toprak reformu kapsaminda aggmdiari’, esas anka
mazlik; Parlamentonun Yuksek Mahkemenin denetinkilggine sinir-
lama getirme gisimlerinden kaynaklaniyordu. Temel yapi (temel 6zel-
likler) teorisi, Parlamentonurslemlerini etkisizlgtirmek icin gucla bir
arac glevi gordu. Son yapilan g@erlendirmelere gore, “anayasanin te-
mel 6zellikleri, sinirli dgildir. Mahkeme tarafindan, bugiine dek, temel
veya asli olarak betimlenen 20’ye yakin ozellikitalanmgtir. Herhangi
bir 6zelligin temel 6zellik oldguna iliskin bir iddia, Mahkemece goru-
len davada belirlenecektit:

Hindistan 6rngi, sonu gelmez tagmalari kériklemgtir. Kimile-
rince Mahkemenin etkin konumu, temel anayasgederi koruma ihti-
yacinin teminati olarak gorilebilit Bazilari biraz daha ihtiyathdir;
Mahkeme, siyasi dizlemde de siklikla saldirigeamaktadir. Yine de
onemli olan, yerlgmis bir anayasa yargisinin, sadece ustu kapal bir de
netim yetkisi oldgunu iddia etmesi d@, ayni zamanda bu yetkileri
kullanmayi sec¢msi oldugu gercgidir. Boylece Hindistan’da, anayasa
degisikliklerinin esas bakimindan denetimi, anayasatesmn gercek
(yani sadece potansiyel olmayan) bir {elei haline gelmstir.

Hindistan orngi oldukca ayricaliklidir. Dinya capinda bazi ana-
yasa mahkemeleri, zaman zaman, esas bakimindarnindeyetkileri
oldugunu ifade etse d&, cok nadir olarak bu ifadeler, gercekten anaya-
saya aykirilga iliskin beyanlara dongmnektedit®

% Minerva Mills..., p. 1798.

% p. Divan: Amending Power and Constitutional AmerdmNew Delhi 1997, p. 71.

°"En giincel: I. R. Coelho v. State of Tamil Nadu @ntlers (2007, 2 S.C.C. 1).

% Constitutional Amendment..., p. 19.

% B. S. Tyagi: Judicial Activism in India, New DelBD0O, p. 181. Cok daha giincel bir
degerlendirme igin, bkz. M. Godbole: The Judiciary gdvernance in India, New
Delhi 2009.

1% peru Yilksek Mahkemesinin 2005'te ya@ptyibi - G. J. Jacobsohn, op. cit., p.462.
Guney Afrika'da Anayasa Mahkemesi, sadebéer dictabicimde olsa da, bir ¢ge
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lll. SON DE GERLENDIRMELER

Anayasa dgisikliklerinin anayasaya uygungiw denetiminin makul
ve uygulanabilir olup olmagdina iliskin tartsmalar, henliz kesindeis
¢cozumler ortaya koymadi. Ne de anayasa mahkemielgtilksek mah-
kemelerin ictihatlar bu konuya gkin genel bir resim sunabildi. Dokt-
rin, buydk 6lgide boélinmgidurumda, anayasal duzenlemeler tek tipli-
likten bir hayli uzak, anayasa yargiclari cok natlirumlarda bu sahaya
girmeye cesaret edebiliyor.

Yine de anayasa yargisi pgatsirekli olarak bize ilging érnekler
sunuyor. Elbette bizim amacimiz bu drneklerin dtegjecmek ve eksik-
siz bir kasilagtirmal analiz derlemek ¢é. Bu makale, sadece bir ana-
yasa dgisikliginin anayasaya uyguniunu deerlendirmesi istenen
yargl organlarina gkin bazi durumlari ele aimaktatfit. Fakat kabatas-
lak olmakla birlikte bu 6rnekler, BEngigicin Gorisler baliginda de-
ginilen sorularagupra no.5), ilk ve deneme amacli cevaplar sunabilir.

Cogu anayasa metninin olasi anayasaigldiklerine sinirlamalar
ongordiglu gérulmektedir. Neredeyse tim dinyada bu sinilamee-
gisiklik strecinin usule ikkin yonleriyle ilgilidir. Buna kagin bazi ana-
yasalar daha ileri giderek ayrica olasgidliklerin esasina ikkin si-
nirlamalar da getirirler. Bazi anayasal sistemldsdesinirlamalar, ana-
yasa metnindexpressis verbig®ingorilmektedir; derlerinde, mevcut
anayasanin 6zU veya ruhuna dayanilarak kurgulamahakt

Bundan bgka, biraz tereddutli ve ¢ekingen olmakla birliki@a-
yasa dgisikliklerinin anayasaya uygunfuna iligkin yargisal denetim
yetkisini Ustlenmeye istekli bazi anayasa mahkeriglixsek mahke-
meler oldgu da anlailmaktadir. Denetimin d#siklik strecinin usule

sikli gin anayasanin temel ilkelerine uygugliu denetleyebile@ni beyan etmitir
(A. Lollini, op.cit., p. 808).

101 2004'te Uganda’da (E. Bussey: Constitutional Djaie in Uganda, 49 Journal of
African Law (2005), p. 1-23; G. J. Jacobsohn, ap, p. 462) veya 2011'de Kaza-
kistan'da oldgu gibi (Postanovlienije Konstitucionnogo Sovieta spabliki
Kazahstan po dielu “O provierke Zakona Respublikiz&hstan ‘O wniesienii
izmienienija i dopolnienienija w Konstitituciju Resbliki Kazahstan’ na
sootwietswie Konstituciji Respubliki Kazahstan”, i&titucionnoje Prawosudie,
2011, no. 2, p. 63-69).

1929y unutulmamalidir ki anayasalar, anayasgsildikleri ve — hatta — anayasa yargi-
lari sadece galinis demokrasilerde var olmaz. Bu nedenle bu metindesddxdilen
bazi drnekler, bu yerlerde meydana gelkimi uyusmazliklari akla getirmektedir.
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uygunlysu denetimiyle sinirh oldgu ¢asu olayda bazi mahkemeler, her
seye r&men, yetkilerinin anayasa gegikli ginin esasina da uygulanabilir

oldugunu kabul etmtir**

Son olarak, mahkemelerin anayasaiglklikleri Gzerinde yargi
yetkisine sahip olduklarini beyan gttiilkelerin pek cgunda, bu beya-
nin, potansiyelin ilani olarak kalgl gorilmektedir. Anayasaya aykiri-
liga dair somut kararlar, 6zellikle esas bakimindddukga enderdir.
Hakimler, bilhassa yasalara uygun bicimde kabulng&dibir anayasa
degisikli ginin gecerliligi mahkemelerce ele alginda agikca ortaya ¢ikan
“karsi-gogunlukeu uygmazlik” konusunda gok dikkatlidirl€¥.

Bu gelsmeler, anayasal denetimde, gda yasalarin anayasaya
uygunlysuna iligkin siradan denetimden daha “Ustlin” yeni bir duzeyi
olusum sdrecinde oldiunu mu garet etmektedir? Bizim gésumize
gore, buna olumlu bir cevap vermek igin erkendir.

Daha once b&a bir yazida ifade egiimiz gibi; olagan yasalarin
yargisal denetiminin acik karisi, dort faktdérin bir araya gelmesine
bagliydi: (anayasal) referans normlarin sistemik (leepls) dgzasi, bu
normlarin gérece kesigi, denetimin usul ukahrh g ve denetimin zor-
layici etkileri (sonucuf”.

Bu bir aradalik, “daha Ustin” denetim duzeyi aglam baka bir
deyile, anayasa dsgsikliklerinin mevcut anayasanin metninde veya
ruhunda yer alan Gsttin norm ve ilkelerle uyumlyabdlmadgina yone-
lik degerlendirme acisindan s6z konusigitter. Bu bizi, “anayasanin
surekliligi huktmleri” kavraminin, modern anayasanin istikrakoru-
manin veya bga bir ifadeyle bu anayasalari yikici yapidaki olesi-
sikliklere karl korumanin ortak ¢c6zimu olarak kabul edilmesingeye
cek kadar gegmis gorinmedii seklindeki bir sonuca goturir. Bu ne-
denle, temel (yani ayni zamanda evrensegedee ilkelerin etkin koru-

193 Giincel kagilastirmali calsmalardan birinde (A. Harding, P. Leyland, T. Grappi
Constitutional Courts. Forms, Functions and Practit Comparative Perspective
[in:] Constitutional Courts. A Comparative Studypridon 2009), “anayasa-hazirli-
gina yonelik yargl yetkisi (anayasanin kendisinimetienmesi)”, anayasa mahke-
melerinin ayri bir §levi olarak tartgiimaktadir.

194 Geleneksel yakiamda, anayasa @iikliklerinin anayasaya uygungu denetimi
gorisiiniin bal basina bir “crime de lése-souveraineté (egengntilal sucu)” an-
lamina geldii degerlendirmesi yapilmtir —ironi s6z konusu gdir.

1951, Garlicki, Z. A. Garlicka: External Review..sec. |.4.
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masinin, anayasanin kendisinin ruhunu ve gimilikorumak icin kabul
ettigi “ic” mekanizmalarin Otesine gecmelidir. Bu balacisiyla, “dg”
referans normlarina, bilhassa uluslararasi ins&ahahukukuna atifta
bulunmak cazip olabiltf®.

Buna kagin, bu “ds” normlara duyulan ilgi, “ic” koruma meka-
nizmalarinin higbirsey sunamaya@ sonucunun c¢ikarilmasini gerek-
tirmez. Pek ¢cok 6nemli anayasa sorunu ele alirgre aeya ortullse-
kilde, normlara ilgkin belli bir i¢ hiyeragi olusturur. Yine pek cok
onemli anayasa mahkemesi (s6z gelimi Almanya, isadiitalya, Tur-
kiye sayilabilir) anayasa @dsikliklerini, hem usul hem esas bakimindan,
denetleme yetkileri oldtunu teyit etmeye istekli gorinmektedir. Ger-
cekten de pek cok olayda mahkemeler, bu yetkildadianmaya (he-
niz?) hazir daldir. Ne de bu yetkilerin tamamen kendi yarg yketi-
nin dsinda old@gu yoninde karar vermeye hazirdirlar.

Anayasa dgisiklikleri, modern “daha Ustiin yasa yapma” surecle-
rinde daima mevcuttur. @esikliklerin cogu, mevcut anayasanin yapisi
ve mantgiyla celsmez. Yine de kimi zaman gsiklikler, anayasa met-
ninin yapisina (kimine) midahale eder ve “anayasadgigklik ya-
pilmayanlarin ¢pu tizerinde gegive derin bir karalti birakabilirlet®”.
Gercekten de anayasalarggozaman kusurludur ve anayasaigilik-
leri, bu balangictaki kusurlara ngeu bir yanit olarak gorilebilirlé?®.
Fakat anayasa @gikli ginin kendisinin de kusursuzluktan bir hayli uzak
olmasiI mumkinduar. Anayasagigkliklerinin anayasaya uygungunun
yargisal denetimi, soruna kusurlu bir yanit sunmakiaka bir sey de-
gildir. Yine de, timuyle teorik bir sorun olmagndan, kusurlu bir yanit
bile, hi¢ yanit olmamasindan faydali olabilir.

191 | Garlicki, Z. A. Garlicka: External Review..ga 11.5.

7R, G. Wright, op. cit., p. 746.

198 5. Levinson'in, Birlgik Devletler Anayasasinin kusurlarina vesigérilemezligine
iliskin yazilardan olgan koleksiyonun gigi bélimundeki dgerlendirmelerinde ifade
ettigi gibi: “bu koleksiyonun bgigi, ‘Kusurluluga Yanit’, Washington ve Mason’in
iiminin taninmasidir. Onlarin  kusur anlgyun 6nemi kicimsenmemelidir”
(Responding..., p. 3).
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REVIEW OF CONSTITUTIONALITY OF
CONSTITUTIONAL AMENDMENTS
(AN IMPERFECT RESPONSE TO IMPERFECTIONS?)

Prof. Dr. Lech Garlicki (Judge in the European Coutt of Human
Rights) and Zofia A. Garlicka

ABSTRACT

Constitutional amendments are constantly presertheéamodern
process of “higher law-making”. Sometimes, thoseeadments inter-
vene into the very structure of the constitutiolet and may destroy its
identity. Therefore, the question how to assesstitational amend-
ments is a real one.

This paper is focused on those constitutional agements that
were developed to protect constitution againstsaugitive amendment.

On the one hand, almost all constitutions of theldvanpose a
particular procedure on adoption of constitutiormmhendments. In con-
sequence, constitutional and/or supreme courts haae a jurisdiction
to decide on procedural validity of constitutiomahendments.

On the other hand, some constitutions establishniexpressed or
implied manner, also substantive limits on the scapd content of con-
stitutional amendments. In consequence constitatiand/or supreme
courts may be invited to decide on the constitatlion of a constitu-
tional amendment.

In practice, the attempts to review constitutioaalendments have
been taken in several countries and different cotobk different posi-
tions as to their jurisdiction on the matter. Aa$e in some cases (e. g. in
Austria, India, Turkey and Ukraine) the courts died not only to ac-
cept jurisdiction but also to declare — proceduoalsubstantive -uncon-
stitutionality of a constitutional amendment.

Judicial review of constitutional amendments offeesmore than
an imperfect response to the question how to prdtee identity and
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nature of a constitution. However, as the problemot of a purely
theoretical character, even an imperfect responsg e more useful
than no response at all.

Key words: Constitutional amendments, procedural limitations,
substantive limitations

*k%k

[. INTRODUCTORY REMARKS

While the debate about the role and nature of dotishal
amendments is almost as old as the idea of a wratnstitution, it
seems to be quite vividly continued also in redémes! The Interna-
tional Association of Constitutional Law is takiag active part therein:
within two years it conducted two Round Tables Jerusalem and in
Istanbul) on constitutional amendments. An impdrtplace in those
discussions was reserved for the question whainf) are the limits on
amendability of constitutions. In the procedurald(gial) perspective,
this transforms into the question whether thereaane(higher) norms of
reference that may allow a judge to review ancejeat a particular con-
stitutional amendment. On the one hand, such nonang derive from
the external sources, like, for example, the irggomal law? On the
other hand, under a more traditional approacls, tihé Constitution itself
that may impose certain limits on the future ameswlis1 This latter
approach we intend to address in this presentation.

The significance of constitutional amendments ghiaenew mo-
mentum once the process of “juridization” of condions has found a
common recognition among democratic states. Modenstitutions are

1 G. J. Jacobsohn: An Unconstitutional Constitutich?Comparative Perspective,
International Journal of Constitutional Law 2006, 8; K. Gozler: Judicial Review
of Constitutional Amendments. A Comparative Stuyrsa 2008; Contrble de
constitutionnalité des lois constitutionnelles, l@shiers du Conseil constitutionnel
no. 27 (2009). See also: La révision de la Cortsiity Paris - Aix-en-Provence
1993; Révision de la constitution et justice cdositnnelle, Annuaire International
de Justice Constitutionnelle (AIJC), vol. X, 1994,

2 On this aspect was focused our presentation afehesalem Round Table: see L.
Garlicki, Z. A. Garlicka: “External Review” of Cotittional Amendments?
(International law as a norm of reference), Istaall Review 2011, no. 2 (in print).
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no longer purely political documents; they havealeped into supreme
laws of their lands. In the substantive dimensibrhas a particular
bearing on the position of ordinary legislation @fhibecame subjected
to the constant process of judicial review of ciagbnality. In the in-
stitutional dimension, it considerably reduced traglitional powers of
parliaments whose legislative decisions may befradl by the judicial
branch. Today, in almost all modern democraciesstitutional review
of legislation plays a prominent role in both thetetmination of the
relations between individual and the State andhé determination of
the substance and procedure of the process of yoeat’

There is no need to recall the basics of the jatlicontrol over
constitutionality of legislation. It is sufficiertb mention that while, in
this process, the national constitution is posétbas the leading or ex-
clusive norm of reference, that constitution bymeans remains stable.
Constitutions, at least in democratic systems afegument, are living
instruments. They continuously must respond to dh&nging context
and content of the functioning of both the governtrend the society.
Therefore, each and every constitution undergaessar-ending process
of change and adjustment.

A formal constitutional amendméntepresents the most elaborate
method of modifying the existing constitution. Irsanse, it represents
also the most distinguished method. It should lj kemind that since
the very idea of a written constitution is basedmpghe doctrine of
popular sovereignty, also the modifications of dmmstitution remain
closely related to the “supreme will of the peopldh consequence,
decisions on formal constitutional amendments mersiain reserved to

® Even those systems which were traditionally camséd upon the “Westminster”
principle of parliamentary sovereignty have regemtroduced some “soft” versions
of constititutional or quasi-constitutional revie(l. Garlicki: La |égitimité du
contréle de constitutionnalité: problems anciensdéveloppements récents, Revue
francaise de droit constitutionnel, no. 79, Avlid®, p. 234-240).

“1. e. an explicit textual addition to the writteext of the Constitution introduced in a
particular (legislative-like) procedure which isopided by the original text of that
Constitution.

® That was why, the traditional doctrine, opted darillimited power of the sovereign
to amend the current constitution. ,Le pouvoir ddnant étant la pouvoir supréme
de I'Etat ne peut étre lié, méme par lui-méme” Y&del: Manuel élémentaire de
droit constitutionnel, Paris 1949, s. 117).
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particularly representative makers, and — in thignake form of legiti-
mation — may even require approval by a natiorferemdum. This vests
formal constitutional amendments with higher legéllegitimity than
that enjoyed by ordinary laws and, in consequeitdeaves less room
for intervention of non-representative bodies, lgtgreme or constitu-
tional courts.

Constitutional amendments are omnipresent in desticcconsti-
tutional systems of the modern world. But, as daunsinal practices of
many countries demonstrate, formal amendments ibalesbut one of
the methods of the “higher lawmakingConstitutions are altered also
by other means, like periodic replacement of thireedocument, legis-
lative revision and — last, but certainly not legstlicial interpretatior.
It seems that in modern democracies, formal caridtital amendments
yield to (or, at least, cohabite with) other methad constitutional ad-
justment, first of all - the judicial interpretatimf the written text of the
constitution. This interpretation, sometimes of exrycreative nature,
allows the discovery of a new meaning of, techihycalnchanged con-
stitutional provisions. As long as courts are aode willing to react to
the evolution of the society and to consolidate #volution in landmark
opinions placing it within the limits of the old wstitutional text, there
may be no need to launch a formal process of datistial amendment,
I.e. of an explicit textual addition to the writteext of the Constitution.

There is no general pattern as to the use of foooastitutional
amendments. The practice varies even in counthas have adopted
similar systems of government and represent a ainelvel of democ-
racy and rule of law. Some countries may be mocdtined either to
modify the texts of their constitutichsr to resort to separate “constitu-

® B. Ackerman: Higher Lawmaking [in:] Respondingltoperfection. The Theory and
Practice of Constitutional Amendment, S. Levinsath, Princeton 1995, p. 63ff.

" D. S. Lutz: Toward a Theory of Constitutional Ardement [in:] Responding..., p.
237.

® In Europe: the German Basic Law of 1949 was medifon more than fifty
occasions; the 1958 French Constitution on 25 aoessthe 1937 Constitution of
Ireland on 29 occassions. On the other hand, ti@ onstitution of Spain was
modified only twice.
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tional laws” that also enjoy the supralegislatiwgharity? In other coun-
tries, the use of formal constitutional amendmeeitsains exceptionaf
the United States belongs to that grdtip.

Those differences are due to many different factidks the gen-
eral political context (political tradition and csiitutional culture), the
historical and political authority (sometimes ewwmi-sanctity) of the
constitutional text as well as the legal arrangasém particular, the
size and clarity of the written text, the proceduigidity of the amend-
ment process and the role of the judiciary in dtutsdnal revision). The
role of constitutional amendment depends also endilrability of the
original constitutional instrument: most of the cadled “old” constitu-
tions were able to survive only in a considerablyised forn:?

Nevertheless, even if the daily process of highembaking is of-
ten being done in another way, formal constituticeo@endments are
constantly present in almost all countries and lcgmo means be re-
garded as an extinct or endangered spéties.

Constitutional amendments are adopted for differeatons with
different goals.

Sometimes (particularly in countries in which catogions are a
little bit too detailed), amendments may be of arentechnical nature,
simply providing a regulation which, somewhere geiseuld belong to

° In Austria, since 1945, there has been more tHh r@odifications of the 1920
Constitution, mostly via separate constitutionalvda or special constitutional
provisions inserted into ordinary laws. In Italyext to 14 amendments introduced
into the text of the 1947 Constitution, twenty s@pa “constitutional laws” have
been adopted.

10°E. g. Spain (only two amendments of the 1978 QGumitisin), Japan (still no formal
amendments to the 1946 Constitution).

" However, while it is true that, since 1787, theas been only 27 amendments to the
federal Constitution (and the last ones were adbiptel 964, 1967, 1971 and 1992),
the situation is quite different on the state ley¥alcording to a 1991 study, the state
rate of amendment was about 9,5 times the natiatea(see D. S. Lutz, op. cit., p. 247).

2 Norway, Belgium, the Netherlands — see E. SmittmgBitutional Justice under Old
Constitutions, Kluwer 1995. The most notable exceptepresents, however, the
1787 U.S. Constitution.

13 C. Klein (Le contrdle des lois constitutionnellesntroduction a une problématique
moderne, Les Cahiers..., p. 12) describes the pras=4a banalisation des révisions
constitutionnelles .
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the ordinary legislation. Sometimes, however, dartginal amendments
address more important and politically more cordrsial questions.

A constitutional amendment may be adopted to intcedsuch
deep modifications to the existing constitutionausture that, while
pretending that the old constitution remains (fdiyan force, it cre-
ates, in its substance, a new constitutional insdnt. Such extreme use
of the amendment procedure may happen in times r@valutionary
change when, instead of adopting an entirely nemstitoition, the old
one is modified by a serious of amendments. Th@dyi®f recent tran-
sition in Hungary and Poland provides us with d@epiertinent illustra-
tion as, in neither of those countries, the form@htinuation of an old
constitution resulted in a failure of the demoaation procest’

Usually, however, constitutional amendments stogreha new
constitutional instrument should be adopted. Mgptcal amendments
deal with a particular problem that can and shdwddsolved without
destroying the whole structure (identity) of thesérg constitutiort>
All Member-States of the European Union experiended example,
several modifications of their constitutions thesulted form the devel-
oping level of the European integratifhUsually, at least in the post-

¥ In Hungary, the communist constitution of 1949 Hzeen revised on several
occasions after 1989 but was replaced by a newoohein 2011 (see: A. Arato, Z.
Miklosi: Constitutional Making and Transitional Rals in Hungary [in]: Framing
the State in Times of Transition, ed. by L. E. Bfillwith L. Aucoin, Washington
2010, p. 350ff). In Poland, the 1952 constituticesviheavily modified in 1989 and in
1992, but remained in force until 1997 (L. Garlicki A. Garlicka: Constitution-
Making, Peace-Building and National Reconciliatidhe Experience of Poland [in:]
Framing..., p. 391ff). In Albania, a transitory cahgional instrument was adopted
in 1991 and the final constitution only in 1998 [&.Carlson: The Drafting Process
for the 1998 Albanian Constitution [in:] Framing.p, 311ff). In Romania and
Slovakia, first constitutions were adopted in 1981 1992, but later a substantial
revisions took place in 2003 and 2002.

15 Very recently some European countries (Spain, d&aand Germany) decided to
adopt so-called “golden-rule-amendments” whicHiggts for public spending.

% Some problems arouse, for example, upon the puveedf the European Arrest
Warrant. As several constitutions prohibit extriadit of a citizen, constitutional
amendments were necessary to stop constitutionaftscdrom invalidation of
statutory provisions on EAW implementation. SeeKévacs: A la recherché du bon
chemin. Ou l'affaire du mandate d'arret europeewade la Cour constitutionnelle
hongroise [in:] Melanges en I'Honneur de Jean Céuatipr, Paris 2008, p. 363ff.; In
Poland, in the consequence of the 2005 decisioth@fConstitutional Court (L.
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war democratic Europe, constitutional modificatiditswell into the
process of developing democracy, rule of law awmlividual rights. But,
as history shows, a constitutional amendment m&y rain counter those
values. It is true that often the life of such anments begins and ends
on the drafting stage, but even then they may kews&rious problems.
The example of the so-called Flag-Burning Amendmearbposed in
and rejected by the United States Congress in 48891990 is but one
of the possible illustration.

Finally, a constitutional amendment may be usedramstrument
(not to say a weapon) in the dialog between théigall branches of the
government and the judiciary. The power to amemrdcitnstitution re-
serves for the parliament (with eventual particgratof the “people”)
the “last word” in disputes on constitutionality kefgislation or/and on
interpretation of the constitution. There have bs#unations in which
the goal of an amendment was to overrule certdieady pronounced,
judicial interpretations of the exiting constitutal provisions® There

Garlicki: Pologne, Annuaire Internationale de XQestiConstitutionnelle vol. XXI
(2005), p. 663-664), the implementation of the EWb®k place only after the
Constitution had been amended in 2006.

" See M. Tushnet: The Flag-Burning Episode, UnivCaoforado Law Rev., vo. 61
(1990), p. 39ff.; J. Rosen: Was the Flag Burningesdment Unconstitutional?, Yale
Law Journal, vol. 100 (1992), no. 5.

18 Some “classic” examples can be found in the USstittional history. The 1%
Amendment was adopted to overrule the Supreme Gopokition in income tax
matters (Pollock v. Farmers’ Loan and Trust Co.5)88mendment proposals were
submitted, in reaction to Hammer v. Dagenhart ()91@allow regulation of child
labour. During the so-called New Deal controverflye administration did not
dispose of a sufficient majority to initiate the emdment process, however was able
to find other ways to persuade the Court to “switchime” (see, e.g. A. H. Kelly,
W. A. Harbison: The American Constitution. Its Onigy and Developments, New
York 1970, p. 622ff and p. 759ff). Also the Antia8ery Amendments (315"
were meant to overrule the Dred Scott holding (385@wever the problem of the
Supreme Court was but secondary in the dramatingetf the Civil War.

In Albania, a constitutional amendment was usetld@7 to overrule the decision of
the Constitutional Court that declared unconstiality of legislation intervening

into the so-called banking-pyramid-scams. As it Waer observed by the Venice
Commission (Opinion no. 9/1998, par. 62): “the ditnsonal amendment has a
legitimate purpose and may have been required kyifép and temporary needs.
[The Commission] cautions, however, against theeaggd use of such ad hoc
constitutional amendments, in the area of econeegalation and considers that the
text actually chosen should not be integrated &s iitto the future Constitution of
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also have been situations in which a constituticem@endment was
adopted, let us say — preventively, to limit judlailiscretion in constitu-
tional interpretation. Unlike traditional, “opendsd” constitutional
provisions on individuals’ rights, such amendmentye drafted in a
very exact and careful manner.

Thus, at least potentially, constitutional amendintam serve as a
powerful instrument of a modification or, even, afdecomposition of
the existing constitutional arrangements. The goeshoted already by
the 1814 Constitution of Norwdy,is whether there are (or whether
there should be) any limitations on the amendmeaking activity of
the future generations. In other words, whetherettage some so basic
modifications that they cannot be adopted but irmtirely new consti-
tutional instrument. If we answer in the affirmatjva — logically un-
avoidable - conclusion is that constitutional ammaedts that transgress
those limits should be qualified inadmissible asauVires, i. e. uncon-
stitutional.

And if we accept the intellectual construction @f anconstitu-
tional constitutional amendment, we should alscept¢hat, under the
substantive constitutional law, such amendment Ishbe deprived not
only of its legitimacy, but also of its legal vatyl In consequence, the
institutional constitutional law should provide farforum and for a pro-
cedure to decide on constitutionality and validaf constitutional
amendments.

Albania”. See also ECtHR decision Vefa Holding a&ichucaj v. Albania (14 June
2011, par. 52).

19 For example, the 1993 amendment of the 1949 GeBaait Law introduced a very
detailed (and quite restrictive) regulation of théght of asylum”. Thus, less
regulation was left for the ordinary laws that abble subjected to a full review of
the Constitutional Court. It seems worth to notattthe Court was, nevertheless,
invited to review the constitutionality of the andement, but — in 1996 — decided that
it did not encroach upon any of the ‘“intangible npiples of the German
Constitution” (see, infra nos. 12 and 14).

20 Article 112 reads: “, If experience shows that gigrt of this Constitution of the
Kingdom of Norway ought to be amended [....] sugheadment must never,
however, contradict the principles embodied in anstitution, but solely relate to
modifications of particular provisions which do nalter the spirit of the
Constitution, and such amendment requires that thimls of the Storting agree
thereto”.
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Modern constitutional law is very familiar with &g questions
and there is no need to enter into any theoretic@lgations on uncon-
stitutional constitutional amendments. What we wdike to dwell on is
rather a practical perspective: namely — what lagerésponses of differ-
ent constitutional jurisdictions to the problem wiconstitutional con-
stitutional amendments.

Several more specific questions arise in this peatbge:

- Do constitutions themselves establish textualtéiions on fu-
ture constitutional amendments?

- In absence of such written limitations, is itvaegheless, possible
to reconstruct them from the very essence or spiribe current consti-
tution?

- If it is possible to define certain “higher” nosnof reference that
may be used to review a validity of a constituticer@endment, is there
any judicial body that is ready to accept its jdiesion for such review?

- If courts are ready to accept such jurisdictiene, they also ready
to make use of their powers and to decide thatnstitational amend-
ment is, indeed, unconstitutional and, therefoudi,and void?

[I. RESTRICTIONS ON CONSTITUTIONAL AMENDMENTS —
PROCEDURAL LIMITATIONS

It is the distinction between procedural and sutista limitations
that forms the starting point for any discussiortlon constitutionality of
constitutional amendments. Almost all modern coustins are con-
structed as rigid instruments; i.e. a formal ameewhmof the text re-
quires a particular procedure which is more conapdid than the “regu-
lar” legislative procedure.

This is, however, where the uniformity ends aslével of consti-
tutional rigidity varies considerably in democratiountries. There are
systems in which a “simple supermajority” in therlRanent may be
sufficient, but there are also countries in whiel procedure of amend-
ment becomes so complex that leaves only a lintkethce of success
and, in any case, cannot provide a prompt resptonagsing challenges.

L This is, particularly, the case where constitiaiommendment requires confirmation
by a national referendum (e.g. Switzerland, Japad &eland) or by the next
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It seems possible to distinguish three types araements which
ensure the rigidity of the amendment process:

- Procedural arrangements: while decisions on aatishal
amendments, like all other legislative decisions, taken in the parlia-
ment, the procedure of their adoption is more cacaf®d; in particular,
it requires a “supermajority” in both hous@sturthermore, in several
countries, an amendment adopted by the nationdibpent may also
require further ratification or confirmation: eithiby a national referen-
dum or by the next parliament or, in federal systeby representations
of the states or provinces. Sometimes, the natipadiament must also
consult other bodies, in particular the constituiocourt.

- Time and situational limitations: in many coua$ constitu-
tional amendment cannot be adopted during the sthtemergency;
sometimes, amendments rejected by the parliamebly dhe referen-
dum, cannot be reintroduced before the next padrdaary election.

- Content-based limitations: some constitutionsstia and Swit-
zerland are the best known European examples)hgissh between
“amendments” and “revisions”. The latter is resdryer a change that
affects the most important constitutional strucsuoe arrangements and
cannot be adopted without following very demandprgcedural re-
quirements>

legislature (e. g. Belgium and Island). In federalintries, the amending procedure
may be additionally complicated by involvement lod focal (state) legislatures as it
demonstrates the example of the U.S.

22 The “supermajority-requirement” means, in politipmactice of most democratic
countries, that no constitutional amendment camdspted without consent of the
main opposition parties.

23 Article 44 sec. 3 of the 1920 Constitution of Aisstuses the term “total revision”
without however defining its nature and scope. Stebision must be, at first,
adopted by the two-thirds majority of the Natior@buncil (and, in respect to
amendments intervening into so-called “federal eratt also by the same majority
of the Federal Council) and, subsequently, mustcbefirmed by a national
referendum.

In Switzerland, all constitutional amendments mhsstadopted or confirmed in the
national referendum. Nevertheless, Articles 192-4Bthe 1999 Constitution provide
for a distinction between its total and partialiséan. On top of that, Article 193 sec.
4 provides that even a total revision “must notlat® the mandatory provisions of
international law” (see A. Auer, G. Malinverni, Nottelier: Droit constitutionnel
suisse, vol. |, Berne 2006, p. 495ff.
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All those variations notwithstanding, a constitatab amendment
cannot be adopted unless all procedural requiresnkeave been ob-
served. In other words, the validity of every ameedt depends on the
regularity of its adoption. This is an area operbdth political debates
and legal challenges. Some procedural requirenaeetselatively easy
to assess: it can be assumed that counting votée iparliament or cal-
culating delays between subsequent stages of prozeday be of a
rather technical nature. But, even in this respeumbye complicated
guestions have already arisen in several count@ese, however, pro-
cedures of constitutional amendment depend on tbhgea matter of
particular amendments and once constitutions rettaaionic in distin-
guishing between a “partial amendment” and a tomlision”, it may
not be easy to delineate borderlines between th@sedures.

The very concept of the “State-ruled-by-law” assartat, if there
Is a case or controversy, there should also bgprogriate forum for its
resolution. Disputes on the procedural regularify constitutional
amendments cannot be immunized from that genegainement. Under
the traditional doctrine of parliamentary sovergygithe power to decide

Also other European countries adopt content-basededural limitations. The 1978
Constitution of Spain distinguishes between “pantivision” and “total revision”
and, furthermore, assimilates “partial revisionshcerning some basic provisions
with the procedure required for the “total reviSig@rticle 167-168). The 1997
Constitution of Poland adopted a formal distinctigamovisions contained in its
Chapters 1 (General Principles of the Constitufidtegime), 2 (Individual Rights)
and 12 (Constitutional Amendment) are subjectea toost complicated amendment
procedure that may also involve a popular referemdline most radical procedural
arrangement was adopted in the 1993 ConstitutioRusfsia: if the “supermajority”
of the Federal Parliament adopts amendments cadnger@hapters 1 (Basic
Principles), 2 (Rights and Liberties) or 9 (Consgtdnal Amendment) of the
Constitution, the matter is transmitted to a sgcappointed Constituent Assembly
and this Assembly either rejects the proposed aments or initiates the procedure
of adoption of a new Constitution (Article 135)nk&lly, Article 138 of the Italian
Constitution distinguish between “laws on consiitoal revision” and “other
constitutional laws”, without however, differentiay the procedure of their
adoption.

Outside Europe, the procedural distinction betwéeaadification” and “revision” is
e. g. adopted in the 1949 Constitution of CostaRArticles 195 and 196).
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whether an amendment had been adopted in a reg@aner was re-
served to the Parliament itséff.

In several countries, however, the judicial bramchiegarded as
better placed to decide on procedural regularity cohstitutional
amendments. It should be emphasized, once agait), itha constitu-
tional amendment has not been duly adopted, itata@nter into exis-
tence. In consequence, such amendment cannot aeleelga valid ex-
pression of the popular sovereignty. The courtsnarteinvited here to
interfere with the “will of people” but rather tdiminate situations in
which this “will of the people” has not been exmes in the proper
form. Thus, it is easier to accept legitimacy affsjudicial intervention.

But, since this paper is focused more on facts tratheories, the
guestion arises whether constitutional and/or supreourts are ready to
accept that they have jurisdiction over procedtggllarity of constitu-
tional amendments? As usually, in the comparatesearch, there is
no universally applicable answer. But, at leastrupwamination of some
examples, it seems that situations in which carsgtital/supreme courts
have accepted their jurisdiction are by no meawnsiedly rare.

The problem is only exceptionally addressed inearchmanner by
constitutional text8> Usually, constitutions are silent or, at best,leac

! This is still the case in several countries. Init8svland, it is the Parliament that
decides on admissibility of initiatives of constitunal amendments as well as on all
other aspects of the procedure. It was observed‘the Federal Assembly, being a
political body, is not best placed to decide thosemetimes complex, legal
problems” (U. Hafelin, W. Haller, H. Keller: Schwerisches Bundestaatsrecht,
Genf 2008, p. 529).

% Like e.g. Article 148 of the 1982 Constitution firkey that provides expressis
verbis that ,constitutional amendments shall bengrad and verified” by the
Constitutional Court, but “only with regard to thdbrm”. On the one hand it
establishes clear legal basis for the proceduréwe on the other hand, however, it
may be read as an exclusion of substantive reviewoaostitutional amendments
(more, also in respect to the 1961 Constitution itsydmendment of 1971: K. G6z-
ler, op. cit., p. 40-49). In Latin America, sevecahstitutions provide for procedural
review of constitutional amendments (Bolivia, Chitolombia, Costa Rica) — see F.
F. Segado: La justicia constitucional: una visiendgrecho comparado, T. lll, Mad-
rid 2009, p. 344 and 499; R. Bille La Giustizia tifozionale in America Latina [in:]
Sistemi e modeli di giustizia costituzionale, eg.Lb Mezzetti, Padova 2009, p. 529.
In South Africa, Article 167 sec. 4.d of the 1998nGtitution provides that the
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Thus, it is usually left for the courts to interpren their own, general
constitutional provisions on their jurisdiction atal decide whether it
can be extended to the above-mentioned cases.

In several European countries, such extension neafabilitated
by doctrine®® It is, in particular, submitted that constitutibreemend-
ments belong to “laws” in formal sense, even ifythee adopted in more
complicated procedure and even if they enjoy hidegal authority. As
most constitutions vest constitutional courts vatigeneral power to re-
view constitutionality of “laws” and since it is gerally assumed that
review of “ordinary laws” extends also to procedusgularity of their
adoption, the same reasoning may be applied tcethew of procedural
regularity of “constitutional laws” amending the i@titution?”

On the other hand, and such argument was e. gedraris the
Spanish doctrine, jurisdiction of constitutionaluds is based on the
enumeration principle and should not be extendetiout a clear con-
stitutional basig® Such approach may exclude intervention of the
Constitutional Court, but — as it is possible tsuase that a constitu-
tional law adopted in an irregular manner has negaete into life — each

Constitutional Court “decides on the constitutidiyabf any amendment to the
Constitution”.

% For Germany, see: J. Rozek: note 21 to par. 7pHimdesverfassungsgerichtsgesetz.
Kommentar, Miunchen 2001; for Austria, see: R. Walt¥erfassung and
Gerichtsbarkeit, Wien 1960, p. 17 and 127; S. Refistoluley: La Cour
constitutionnelle et le contréle de la constitutialité des lois en Autriche, Paris
1993, p. 173ff; for Poland, see W. Sokolewicz, n@@ to article 235 [in:]
Konstytucja Rzeczypospolitej Polskiej. Komentard,. &y L. Garlicki, vol. lll,
Warsaw 2005; for the Czech Republic, see A. Bro&tl:(stavnosti Ustavnych
zakonov [in:] Metamorfozy prava veighi Evrog, red. H. Jermanova, Z. Masopust,
Praha-Plzen 2008, p. 22; for Spain, see F.F. Sedddsystema constitucional
espagiol, Madrid 1992, p. 88. For France, according toFavoreu (France [in:]
Révision..., p. 118): ,aujourd’hui [...] on doit peoir contrbler si la loi
constitutionnelle a été adoptée dans le respectadprocédure prévue par la
Constitution elle-méme ". For Greece, see E. Spifioulos: Greece [in:]
Révision..., p. 125.

" See, generally K. Gozler, op. cit., p. 19.

8 F. Rubio-Llorente: Espagne [in:] Révision..., 8-79. For Mexico, see: F. Serrano-
Migallén: El control judicial de la constituciondid y el juicio de amparo en
México, México 2008, p. 56. See also the evolutidnthe jurisprudence of the
Supreme Court of India (infra, no. 17).
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and every court might have a power to refuse agiitic of “non-exis-
tent constitutional provision’?

In most countries, this discussion begins and emdthe doctrinal
level as they have never experienced a concregicasghich the courts
themselves had to decide whether they would beyremdssume juris-
diction over procedural regularity of constitutibamendments.

In Europe, only on rare occasions, has it beemnatied to submit
such dispute to a court.

Some constitutional courts regard procedural revoéveonstitu-
tional amendments as clearly belonging to theiisgliction. Such con-
clusion was obvious to the Constitutional CourtTafrkey, since the
Constitution provides for its jurisdiction in anpdicit manner. But also
the Constitutional Court of Germany has, on sevecakhsions, exam-
ined whether a constitutional amendment was adoptedspect of all
procedural requirement&.The same approach was adopted in the case
law of the Constitutional Court of Ukraine. The mestablished, in this
respect, seems the jurisprudence of the Consti@itiGourt of Austria,;
its review enhances not only the examination okfyuprocedural mat-
ters but extends to the assessment whether a particonstitutional
modification represented a “total revision” or afpal amendment”.

Finally, some constitutions vest constitutionalfempe courts with
a power to examine draft-amendments before thea fidoption by the
parliament While, this “a priori review” may also be focused the

29 Similar reasoning seems to be adopted, in respeortugal (J. Miranda: Portugal
[in:] Révision..., p. 207), in the Author’s view,@nstitutional amendment adopted
in violation of the procedural requirements, “sevat aussi inexistante du point de
vue juridique qu'une loi promulgée comme loi (omiie) sans méme avoir été
approuvée ou qu’une loi non promuluguée ” (207).

% See, e.g. the decision of the Federal Constitati@ourt of 18.4.1996 (E 94, 12) p.
33 confirming the procedural regularity of a cotugtbnal amendment on asylum.

31 Article 93 no. 3 of the 1980 Constitution of Chpeovides that the Constitutional
Court adjudicates “on questions regarding constitadity that might arise during
the processing of bills or of constitutional amemdits”; see: H. Molina Guaita:
Derecho constitucional, Santiago 2009, p. 504.

The 1991 Constitution of Romania vested the Cunginal Court with the

competence to review, ex officio, all proposal ohstitutional amendments. This
provision was maintained by the 2003 revision &f @onstitution (Article 146). See
e. g. Decision no. 148 of the Constitutional CafrRomania (16 April 2003) on the
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substance of a proposed amendment, it constitures@ssary stage of
the legislative procedure. In other words, procatteggularity of a con-
stitutional amendment may be challenged if the Gti®nal Court has
not been duly involved

On the other hand, the courts in some other camtarrived at
the conclusion that procedural review of constitodl amendments is so
distinct that, in the lack of a clear constitutibnegulation, it must re-
main outside their jurisdiction. Such, in partiaulhas always been the
position of the U. S. Supreme Court, according kactv review of con-
stitutional amendments represents a “political §ae% and, as such,
remains excluded from the judicial review. The mmstminent elabora-
tion of that position took place iGoleman v. Miller(1939)%* While
Colemanwas adopted in a quite particular context of thevNDeal, it
was later cited with approval, iBaker v. Carr(1962), i. e. in one the

issue of constitutionality of the legislative praab to revise the Constitution of
Romania, sec. | (Monitorul Oficial no. 317/2003).

Article 159 of the 1996 Constitution of Ukraineopides that: “A draft law on
introducing amendments [...] is considered by theligaent] upon the availability
— the Parliament may decide on the amendment dtdiythe Court has confirmed its
admissibility of an opinion of the Constitutionab@t on the conformity of the draft
law with the requirements of Articles 157 and 158e Constitution” (all quotations
from: Konstitucija Ukrainy. Constitution of Ukrain®dessa 1999). It means that the
Parliament may adopt a constitutional amendment aftér the Court has confirmed
its admissibility (see e.g. decision of 1.4.201:4,212010, in which the Constitutional
Court confirmed the admissibility of an amendmeobaerning immunities of the
highest officials of the State).

%2 Another form of an a-priori involvement of the Gtitutional Court is its
participation in the drafting process of a new ¢ibaison. It seems that the Republic
of South Africa delivered here the most spectaceteample. The 1994 Interim
Constitution adopted 34 principles that had todildved by the drafters of the new
Constitution and vested the Constitutional Couthvei power to assess whether the
new Constitution has followed the above-mentionédciples. In May 1996, the
newly elected Constituent Assembly adopted the fttatisn. However, the
Constitutional Court, in September 1996, refusedif@tion since, in its opinion,
the Constitution did not respect some of the ppiles. It was only after the text had
been amended that the Court, in December 1996ifie@rthe Constitution as
compatible with all principles imposed by the Imter Constitution (see: G.
Devenish: The South African Constitution, Durba®20p. 23)

% The Supreme Court adopted “an almost completeshaffichpproach to the amending
process” (J. R. Vile: The Case Against Implicit liisnon the Constitutional
Amending Process [in:] Responding..., p. 196).
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most activist periods of the Supreme Court. Thuss, mot impossible to
assume thaColemanmay be still regarded as a valid precedent. On the
other hand,Colemandealt with a very particular question (whether a
state is empowered to ratify an amendment whoseadion it had ear-
lier rejected) and, even if several amendments adopted within next
80 years, none of them offered a genuine occasiae-tnvite the Su-
preme Court to review the procedural regularitthefratification process.

In France, the Constitutional Council refused, 862, to review
the procedural regularity of a constitutional anreedt that had been
adopted in the national referenddfrwhile the 1962 decision did not
deal with the Council’s jurisdiction in respectpgmcedural regularity of
parliamentary-adopted amendments, in 2003, the €iloreiterated that
its jurisdiction cannot be extended beyond what lbeeh expressly pro-
vided in the Constitution and the Organic L&w.

Finally, even if a constitutional/supreme courteady to assume
jurisdiction, this does not necessarily mean th& also ready to exer-
cise it in an active manner.

In Europe, only few courts did actually decide thatonstitutional
amendment was invalid or inoperational for failtmecomply with the
procedural requirements imposed on the amendmetegs. It has
never happened in Germany. On the other hand,actipe of the Aus-
trian Constitutional Court (which, as is well-knowesannot be catego-
rized as a particularly activist one) there areesas which a “procedural
unconstitutionality” of a constitutional law wasaotred. All those deci-
sions resulted from the Austrian distinction betavggartial” and “total”
modifications: the Court disqualified a couple ehendments finding

% Decision of 6 Novembre 1962 (62-20 DC): the Colmgirisdiction reflects its role
as “un organe régulateur des pouvoirs publics” dnerefore, being limited to the
laws adopted by the Parliament, must not be extbtméaws adopted directly by the
people (see L. Favoreu, L. Philip: Les grandessilees du Conseil constitutionnel,
Paris 2011, p. 31-37). The 1962 decision did nef déth the Council’s jurisdiction
in respect to procedural regularity of a parliaraeytadopted amendment. However,
in its 2003 decision (see infra, no. 14), the Cducanfirmed that its jurisdiction
cannot be extended beyond what had been exprassligled in the Constitution and
the Organic Law (ibidem, p. 34 and 308-309).

% Decision of 26 March 2003 (2003-469 DC) as comeeiy L. Favoreu i L. Philip
(Les grandes..., p. 308-312).
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that, while their content amounted to a “total sesm”, they had been
adopted in a procedure of a “simple amendment’, wighout subse-
quent approval in a national referendtfm.

Situations in which a constitutional court did deel a procedural
invalidity of a constitutional amendment are na&ginent, but — even in
Europe — Austria is not a single exception. Tufkeynd, most recently,
Ukraine® provide other examples of review that led to aisies on
procedural unconstitutionality of a constitutioaatendment.

% 0. Pfersmann: La révision constitutionnelle enristie et en Allemegne Fédérale.
Théorie, pratique, limits [in:] La révision de lafstitution, Paris-Aix 1993, p. 37ff.

3" The Constitutional Court of Turkey declared praged unconstitutionality of a
politically important constitutional amendment aldy in 1970. Its decision was
based on a quite extensive interpretation of tiggirement of qualified majority in
parliamentary vote (see E. E. Hirsch: Verfassunddgé Verfassungsanderung,
Archiv des offentlichen Rechts 1973, no. 1, p. b3#so in later years there have
been several cases in which the Constitutional Gexamined procedural regularity
of constitutional amendments and some cases intwthiat examination resulted in
the invalidation of a challenged amendment (se&&zler: op. cit., s. 40ff).

% 1n 2010, the Constitutional Court of Ukraine delied quite spectacular, example of
the procedural review. Under the 1996 Constitutitiie Constitutional Court
reviews, ex ante, every amendment proposal sulzhiiténe parliament. It should be
noted that the Constitution establishes severatdtions in respect to constitutional
amendments. In the substantive dimension, it idipited to adopt amendments
which “foresee the abolition or restriction of humand citizens’ rights and
freedoms, or if they are oriented toward a ligumatof the independence or
violation of territorial integrity of Ukraine” (Aitle 157 sec. 1). In the procedural
dimension, an amendment must be adopted by a tyajdno less than two third of
the constitutional composition of the parliamentti@e 155) and — in respect to
some constitutional provisions — must subsequebdyconfirmed by a national
referendum (Article 156). If an amendment propdsad not been adopted by the
parliament, it can be reintroduced not earlier tlne year from the day of its
rejection (Article 158 sec. 1). Finally, as it halseeady been mentioned, Article 159
includes the Constitutional Court into the procedof constitutional amendment: the
Parliament cannot adopt an amendment but afterGbert has confirmed its
admissibility.

In 2004, the Ukrainian parliament considered astirtional amendment which had
introduced far-substantial changes into the orgsita of the executive branch. The
draft of the amendment was duly submitted to thes@itutional Court and the Court
did confirm its admissibility (conformity with reqpements set in Articles 157 and
158). However, in the course of parliamentary dehathe original text of the
amendment was considerably modified and the fieasien was not resubmitted to
the Court. Some years later, the procedural validit the 2004 amendment was
challenged before the Constitutional Court. In flnelgment of 30.9.2010 (1-
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Outside Europe, in South Africa, the ConstitutioGalurt on four
occasions reviewed (and upheld) the procedural titongnality of
amendments to the Constitutidhin Costa Rica, the Supreme Court
(Constitutional Chamber) has jurisdiction to asgbssprocedural regu-
larity of constitutional amendments. While therevédndbeen cases in
which the problem was raised, it never promptedGbart to a declara-
tion of unconstitutionality’A daring attempt to invalidate a constitu-
tional amendment on procedural grounds was takethéyMongolian
Constitutional Court in 2000, but its reading o€ t@onstitution was
overly formalistic and, finally, the judges had lack dowr’" In Sri
Lanka, procedural regularity of adoption of thecatied 18' Amendment
(2010) was challenged, albeit unsuccessfully, leefte Supreme Couf#.

The above-mentioned examples demonstrate that aasekich
courts were invited to review the procedural regtyaf a constitutional
amendment have arisen in several countries. Adighéncludes Ger-
many, Austria, France, Turkey, Romania as wellhasUnited States, it
cannot be said that the procedural review of ctutginal amendments
remains outside the scope of interest of importamistitutional juris-
dictions.

It seems that the doctrine is not entirely hostkeards procedural
review. It should be, once again, noted that procddreview is less
offensive for the traditional approach which isdsed on the “popular

45/2010), the Court decided that the amendmentadagted in violation of Article
159 of the Constitution and invalidated the amemiras of the date of its judgment.

% A. Lollini: La Corte..., p. 808; C. Albertyn: Judali Independence and the
Constitution Fourteenth Amendment Bill, South AfmcJournal on Human Rights,
vo. 22 (2006), p. 129-130.

0 A. Solis Fallas: La Dimensién Politica de la JeistiConstitucional, San Jose 2008,
p. 103; R. Hernandez Valle: Las Reformas Consthales en Costa Rica [in:]
Constituciéon y Justicia Constitucional, San Josel020p. 101-105. See also
judgments no. 3513-94 and 3788-92 (ibidem, p. 104).

“1 T. Ginsburg: Judicial Review in New Democraciesn§titutional Courts in Asian
Cases, 2003, p. 198-200.

2 The 1978 Constitution requires that several bpsiwisions cannot be amended but
by a national referendum. The controversy overl#&Amendment arouse upon its
adoption in the so-called “urgent-bill proceduresee: The Eighteents Amendment
to the Constitution. Substance and Process, edR.hbydrisinha and A. Jayakody,
Colombo 2010.

Anayasa Hukuku Dergisi - Cilt: 1 / Sayi:1/ Yil:201



Lech Garlicki ve Zofia A. Garlicka 20z

will” argument and, in consequence, on the higkgitimacy of consti-
tutional amendments. That approach loses its walidihenever an
amendment has not been adopted in a regular precdeien those who
accept that the sovereign (be it the parliametth@mpeople) has an unre-
stricted power to modify constitutional arrangensemmtannot deny that
basis precepts of the rule of law require full alsagon of procedures
which the same sovereign established in the odiged of the Consti-
tution.

The courts remain divided as to their readinesastume jurisdic-
tion over procedural regularity of constitutionamhendments. In coun-
tries where the actual number of constitutional madneents remains
scarce, the problem of review may easily becometfioBenerally, it
can be observed that cases concerning procedwalargy are only
rarely submitted to the courts and only exceptigndbes procedural
review result in an actual invalidation of an ammedt. Nevertheless,
such invalidations happen and cannot be regardech a&ntirely eccen-
tric exercise of the courts’ powers.

[ll. RESTRICTIONS ON CONSTITUTIONAL AMENDMENTS —
SUBSTANTIVE LIMITATIONS

Judicial review of the substance of constitutioaahendments
gives rise to more controversies since it affeeésvtery heart of the sov-
ereignty principle. While it true that, in the dooe, arguments of
popular sovereignty have been invoked not only iy proponents of
unlimited power of the people and/or the parliamenmodify the cur-
rent constitution but also by those who argue foplicit limits on the
amendment powéf the position of the former is easier to squardwit
the traditional concept of the “pouvoir constitdamurthermore, even if
it is accepted that there should be substantivkilpitons on future con-
stitutional amendments, there still remains thestjoe of how such
prohibitions should be enforced. Whenever the eefment power is
given to the courts, an inevitable question arigeswhat extent do

“3 The higher is the frequency of constitutional admeants and the higher is the
procedural complication of their adoption, the miikely is a chance that one day an
amendment would be disqualified by a judge dué¢stpriocedural irregularity.

4 G. J. Jacobsohn, op. cit., p. 463.
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judges have the legitimacy to interfere with thelaf the people”, i. e.
with decisions already taken by a parliamentaryesmajority and,
sometimes, confirmed by the national vote.

No wonder that courts remain quite prudent in kegBuming the
jurisdiction and exercising it in a genuine manner.

The very concept of an unconstitutional constitgioamendment
is based upon the assumption that there is a wernt@rnal hierarchy of
constitutional norms and that there are norms of suucial importance
that they cannot be amended within the life-time @larticular constitu-
tion. This concept may be attractive in the intlial (doctrinal) per-
spective, but — when it comes to a judicial assessmf a particular
case — the question is how to confirm that suchiaht@y has been
adopted within the given constitutional system.

The easy way is to look for information in the cigional text,
but such analysis cannot go beyond relative (posiit) answers. The
hard way is to look to universal principles of modeonstitutionalism
or, even more generally, into universal principdésnodern democracy.
This may allow one to elaborate some generallyieaiple propositions.
Furthermore, it may encourage one to go beyondcpéat constitu-
tional texts and to define universal prohibitiorzséd on the precepts of
natural law and/or international law (in particylarternational law on
human rights). It may, finally, assist a conclusibiat the drafting of
new constitutions is also subject to certain litiitas >

Textual responses to the problem vary consideradbme, but
clearly not all, constitutions introduce, in a clead explicit manner,
restrictions on the substance of future consti@icamendments. Al-
ready Article 5 of the 1787 US Constitution conéarspecific prohibi-
tion: 1) it excluded, forever, such future amendtaehat would deprive
any state, without its consent, of “its equal saag# in the Senate”; and
2) it provided, until 1808, for limits on the amemgl power regarding
slavery and taxation.

In contrast, the 1814 Constitution of Norway repreed the first
(and — perhaps — the only) attempt to address ribiglggm in a general

4 . Garlicki, Z. A. Garlicka: External Review..., n.5 and V.3.
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mannerf’® The Norwegian drafters decided to resort to, rateneral,

clauses, like: “principles embodied in this Congidn” and “the spirit

of the Constitution”. Using a more contemporaryglaage, it can be said
that Article 112 established an eternal prohibittoninterfere with the

basic structure of the Constitution or the idenbfythe constitutional

order.

However, the “Norwegian method” has not been foddwn the
further course of constitutional development. Whit@st subsequent
constitutions decided not to address the questiail,at was the “US-
method” of specific prohibitions that gradually aced some continua-
tion. From the end of the f9Century, some constitutions began to in-
troduce more specific prohibitions and to enumepaitevisions that re-
main excluded from any future constitutional ameadm

This version of unamendability of explicitly enuratsd constitu-
tional provisions (principles) emerged, at first,the constitutional doc-
trine of the Ill French Republic and, later, wasluded into several
French constitutional instrumeritsThe French prohibition has always
had a limited scope: it is only the “republicannfoof government” that
cannot be modified by a constitutional amendmenenrEif today this
clause should be regarded rather as a historicabment, it represented
the application of “the technique of enumeratedisgjpeprohibitions” as
an alternative to the general (Norwegian) approach.

Only few countries decided to follow the Frenchtgat and to
entrench antimonarchical sentiment by grantindnét privilege of una-
mendability. Article 139 of the 1947 Constitutioh Italy represented
one of the best known examples. In other Europeantdes, new con-
stitutions began to establish a longer list of ueadable provisions. The
1949 Basic Law of Germany excluded amendments ctiffg the divi-
sion of the Federation into Lander, their partitiga in the legislative

“® |ts Article 112 (still in force in the original v&ion) provides that: , If experience
shows that any part of this Constitution of the gdom of Norway ought to be
amended [....] such amendment must never, howesattiradict the principles
embodied in this Constitution, but solely relate nmdifications of particular
provisions which do not alter the spirit of the Gtitution, and such amendment
requires that two thirds of the Storting agreeeh@t

" Les Cahiers..., p. 6
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process or the principles laid down in Articlesrid 20”*® One of the
reasons that prompted the German drafters to elsbar wider list of
entrenched provisions was the reaction to the expegs of the earlier
totalitarian regime. That was why other post-authgan countries were
also attracted by the idea. In Europe, countriks Tiurkey, Portugal,
Greece, Romania, Ukraine and the Czech Repfibidopted their own
lists of unamendable provisions or/and princip@sme of them (Tur-
key, Greece, Romania and Portugal) decided to decthe republican
principle in that list, in other countries it wastrregarded as necessary.
Thus, under the new approach, the list of unamdadatovisions be-
came wider in both its scope and its cont&nt.

Constitutional developments in Portugal seem tgpasicularly
instructive. The original text of the 1976 Condiin contained quite
long list of the unamendable principles. The subeatjreforms (1989
and 1997) reduced that list (but it is still imm®e and contains 14
principles, far more than any other constitutiontie world), thus
showing that the principle of unamendability istself, not immune to
modifications™.

In all the above-mentioned countries it is the Gituson itself
that protects some of its substance from any sulesg¢gamendment.
While the “sovereign people” always retain the poweeadopt an en-
tirely new constitution, as long as no such deaidhas been taken,
limitation of the amendment power remain in plagad, as has been

8 Article 79 sec. 3. Article 1 establishes the pipte of human dignity. Article 20
describes Germany as a democratic, social anddeskate, establishes principles of
people’s sovereignty, separation of powers and geinof the constitution — see: B.
Schmidt-Bleibtreu, H. Hoffmann, A. Hophauf: Grundgez. Kommentar, Kluwer
2011, p. 1623-1631.

49 Sometimes, the list includes principles of so epeded nature that the whole
regulation approaches to the “Norvegian” conceptgeferal prohibitions. E. g.
Article 9 of the 1992 Constitution of the Czech Rklic provides that “amendments
that affect the very essence of the democratie std¢d by law are inadmissible”.

%% See also Article 91 sec. 2 of the 1995 Constitutib Kazakstan (unamendability of
the unitary form of the state, its territorial igtiéty and “the form of government”).

*I This is the inherent weakness of any constitutignarantees of unamendability. In
the French doctrine such situations are called ‘dimgble révision successive” (B.
Genevois: Les limites d'ordre juridique a l'intent®n du pouvoir constituant,
Revue francais de droit administrative, 1998, 6)91
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already observed, in a state-ruled-by-law substarprohibitions must
be accompanied by appropriate procedural guaranided is why, in
those countries, it is easier to accept that thexg be a “case or contro-
versy” concerning the substantive constitutionabfya constitutional
amendment. And if there may be a “case or conteyethere should
be also a judicial forum for its adjudication.

The situation becomes more difficult when a consth remains
silent as to the substantive limits of the amendnpawer. The first
reading of such constitution may suggest thatilénse is tantamount to
the exclusion of any limitations and that the sgsat amenders are
entirely free to act.

But constitutional intuition, coupled with sad listal experience
of several countries, may advise against a litetarpretation. It may be
suggested that each and every constitution is arolind certain princi-
ples that, taken together, form its identity - @malt the power of consti-
tutional amendment cannot extend towards annibitadif that identity.
While we may not like the fact that one of thetfalsctrinal elaborations
of that approach was proposed by Carl Schmitiarninot be denied that
the idea of an “entrenched constitutional identitygs acquired today a
well-established place in the theory of constitodillaw.

Sometimes, as in Germany, this theory developesl generaliza-
tion of the textually provided restrictions on ctingional amendments.
Sometimes, however, like e.g. in ltaly (infra, 46) or in Switzerland?
the concept of implied prohibitions was proposed doconstitutional
system in which the written text offers no assistaat all. If it can be
assumed that constitutions are constructed upamamitten hierarchy
of their norms, than there is some force in theimggion that “ordinary

constitutional law” must comply with “fundamentainstitutional law™?

We do not intend to enter here into doctrinal cpitseand de-
bates’® Our question is rather, how constitutional andfapreme court
judges address the problem of substantive limiation constitutional
amendments.

2. Hafelin, W. Haller, H. Keller, op. cit., p. Hhd 519-520.

% L. Favoreu, P. Gaia, R. Ghevontian, J.-L. Mes®e,Pfersmann, A. Roux, G.
Scoffoni: Droit Constitutionnel, Paris 2007, p. 1009.

* See, e.g. K. Gozler, op. cit., p. 68ff.
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It is only very seldom that the constitution itsptbvides constitu-
tional/supreme court with explicit jurisdiction aveconstitutional
amendments, and, in most cases, this jurisdict®ohinmited to draft
amendment3> Sometimes, like in Turkey, constitutional provissoex-
pressly exclude any substantive review of consbiatl amendments.

It does not mean, however, that courts may notlloeved and
willing to derive their jurisdiction from more gerad provisions of the
Constitution. The situation of judges is easiercountries that, like
Germany, decided to provide limitations on the sase of constitu-
tional amendments. As mentioned by B. Ackermarnvégithis self-con-
scious act of entrenchment, it would be absolutigiygt for the German
constitutional court to issue an opinion [...], sindx down an amend-
ment blatantly violating [e.g.] freedom of consaeh® And, as it is
well known, the German Constitutional Court hassewxeral occasions
undertaken the substantive review of constituticaraendment3’ Ini-
tially, the Court, for several decades favored rectsinterpretation of
Article 79 sec. 3. This attitude changed in 200hemwthe Court, while
confirming the constitutionality of an amendmeseformulated its scope
and meaning. In other words, the Court decidedtttamendment was
constitutional but only in the interpretation préilsed in the judgment
In 2009, the Court confirmed the constitutionabythe Treaty of Lis-
bon but, at the same time, included the concepgh®f‘identity of the

*° Article 159 of the 1996 Constitution of Ukrainertiale 146 no. 1 of the 1991
Constitution of Romania; Article 26 of the 1937 Gatution of Ireland.

*% B. Ackerman: We the People, vol. I: Foundationsi®ridge 1991, p. 15.

*" The first case in which a conformity of a condtiinal amendment with Article 79
sec. 3 was examined was the 1970 Telephone Samesll(Klass) Case. In its later
jurisprudence, the Court reviewed five other cangtinal amendments (1972; 1991;
1996; 1996; 2004) and referred to the problem aisdts judgments on the
Maastricht treaty (1993) and Lisbon Treaty (200%ee M. Fromont: La révision de
la Constitution et les regles constitutionnelletamgibles en droit allemand, RDP
2007, p. 2ff).

8 The Court [using the technique of a ‘verfassumgskrme Auslegung’ of a
constitutional amendment] gave the amendment a m@a&ning which was not
intended by the legislature” — O. Lespius: Le coletrpar la Cour constitutionnelle
des lois de revision constitutionnelle dans la Bégue fédérale d’Alimagne,
Cahiers..., p. 19-20.
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[German] constitution into the intangible resenfeAdticle 79 sec. 3°

As it was recently observed by O. Lepsius, “siniceoat a decade, that
provision is being used by the Court to extendcampetence of deci-
sion and control®® But, the readiness of the German Court to exercise
the substantive review of constitutional amendmenés never devel-
oped into an actual statement on unconstitutionadit a particular
amendment’

A similar constitutional setting prompted the Cdatngional Court
of Turkey to confirm that it does have a powereagiew constitutional
amendments. As recalled by K. Gozler, in 1965 (iurder the 1961
Constitution), the Court observed “that the amegdpower cannot
abolish the Constitution and destroy the rule wof. [jLater], in the deci-
sion of April 3, 1971, the Court declared itselimguetent to review the
conformity of constitutional amendments not onlythvrespect to the
intangibility of the republican form of the State.] but also with re-
spect to other principles which are not expressijtew in the text of the
Constitution"®? The 1982 Constitution provided, in a clear langyag
that “constitutional amendments shall be examined eerified only
with regard to their form” (Article 148 sec. 1). Wetheless, in 2008, the
Court examined a constitutional amendment adoptedllow female
students to wear headscarfs at universities andkstt down as incom-
patible with the principle of secularisth.

* D. Grimm:Defending Sovereign Statehood againstndfaming the European
Union into a State, European Constitutional LawiBey 2009, no. 3, p. 359-360

00. Lepsius, op. cit., p. 18.

%1 However, the 1970 Klass decision was adopted kjtla Split 4:4 vote (under the
German system a tie results in upholding of thevigiton under review).

62 K. Gozler, op. cit, p. 96. In Gozler's opinionthése decisions of the Turkish
Constitutional Court are highly disputable”.

%3 Judgment of 5.6.2008 (E 2008/16; K 2008/116).d¥eti4 of the Constitution forbids
any amendment of the provision of Article 1 (repcdoh form of government),
Article 2 (“Characteristics of the Republic”, i ghe principle of democratic, secular
and social state) and Article 3 (integrity of thats).

The Court adopted a broad interpretation of therification only in regard to the
form” clause of Article 148. It observed that Atéc4 forbids constitutional
amendment that encroach on the “intangible pron&iof Articles 1 to 3. Therefore,
if the parliament proceeds on an amendment whiele th its substance, is
inadmissible, it gives rise to a procedural irregiy that can be verified and
sanctioned by the Court. In other words, the revidhe substance of amendment
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In Romania, the Court examined the draft propos$ahe 2003
constitutional reform. It held that two of the poged modifications are
incompatible with the “unamendable principles” betConstitution as
they result in suppression of guarantee of thetrighproperty and in
suppression of the access to justice. In addiiorg form of advisory
opinion, the Court submitted several further “pregig” to the attention
of the Parliament! In the Czech Republic, in a posteriori review, the
Court examined and upheld the constitutionalityhef 2001 amendment
which introduced provisions preparing adhesionhe European Un-

ion®®

In other countries, judges may remain more reludarenter the
area of supraconstitutionality, even if the consitinal text restricts the
content of amendments. This seems to be the agpmfathe French
Constitutional Council. As already mentioned befdiee Council, at
first, rejected jurisdiction to review laws (inciad constitutional
amendments) adopted by a popular referendum. Omwttlex hand, in
the 1992 Maastricht Il decision, the Council obsérthat “subject [...]
to compliance with Article 89-5 [republican form gbvernment], the
constituent authority is sovereign; it has the poteerepeal, amend or
amplify constitutional provisions in such manneritsees fit". This
could suggest that, at least, some power of revaawains within the
jurisdiction of the Councit® Ten years later, however, the Council re-

does not have an autonomous nature, but constibulgsa preliminary step for the
review of the procedural regularity of its adopti@ee I. O. Kaboglu: Le controle
juridictionnel des amendements constitutionnel3 emuie, Les cahiers.., p. 40-41.
® Decision no. 148 of 16 April 2003 (supra, note 31yee Constitia Romaniei,

coord. I. Muraru, E. S.anasescu, Bucurd 2008, p. 1460-1462. In 2011, the Court
examined another draft law on constitutional revisi and declared
unconstitutionality of some of its provisions (d#oh no. 799 of 17 June 2011,
Monitorul Oficial no. 440/2011).

% Constitutional Act n. 395/2001 — see A. Brostl, o, p. 21.

% Decision 92-312, DC, par. 19. As observed by @sR{Supraconstitutionnalité et
systémacité du droit, Archives de philosophie doitdrvol. 57 (1986), p. 76):
“Pratiquement [...] on ire meme jusqu’au admettrereppsition qui apparaitre
aberrante a beacoup — la possibilite pour le juggresne de bloquer les lois
constitutionnelles heurtant trop manifestement Ugraconstitutionnalite ”. The
decision gave rise to an interesting debate betw8erVedel and L. Favoreu
(Souveraineté et supraconstitutionnalité, Pouvoirs67, 1993) that showed that the
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jected such interpretation and — in a very lacatatement — indicated
that it had no jurisdiction to review constitutibrsanendment§&’ From
the judicial perspective, the problem seems toobeed, as there was no
attempt to challenge any of the subsequent eighstitational amend-
ments before the Constitutional Council. Nevertbglethe academic
debate on the matter is far from exhaustion; orctigrary, it may now
even be gaining a new moment&n.

More creativity in respect to the review of condiidnal amend-
ments is necessary in those countries in whichwthten constitution
remains silent as to the internal hierarchy ohitsms. The doctrine, as
usually in important matters, remains divided oat §hoint. But, the last
word belongs to the courts because only their tasezan bring a valid
answer as to the implied hierarchy of constitutiolaams.

Like the doctrine, the judicial decisions are v&afrom giving a
single and simple answer. We are not, thereforadyeto confirm
Gozler's concluding observation that “in a congittnal system where
there is no substantive limit on the constitutioaalendments, there is
no judicial power to review the substance of praocaltly correct con-
stitutional amendment$®.

It is true that some courts, like for example theSJ Supreme
Court, the Supreme Court of Ireland or the Constital Court of Hun-
gary, have chosen a position of restraint. But eamethose jurisdictions,
the courts may, from time to time, be invited tvisd the problem.

French doctrine is no longer ready to stick to‘ttlassic” negation of reviewability
of constitutional amendments.

®7 Decision 2003-469 DC. The case was lodged by tiwipy of senators who
challenged the compatibility of an amendment ored&alization with the principle
of the republican government. It was rightly obser¢L. Favoreu, L. Philip, op. cit.,
p. 313) that the Council was invited to go beyadmel driginal meaning of Article 89
(prohibition of monarchy) and to adopt a new braddrpretation that would include
“the whole of the republican heritage” into the om@ndable substance of the
constitution. The Council preferred simply to dguagisdiction than to enter into any
substantive interpretations of Article 89.

%8 A. le Divellec, A. Levade, C. Pimentel: Avant-pasp Cahiers..., p. 8. For arguments
of the proponents and opponents of the review ofttutionality of amendments,
see O. Beaud: Un plaidoyer modéré en faveur d'urdetrole, Les Cabhiers..., p.
43ff.; G. Carcassonne: Un plaidoyer résolu en fadun tel contréle, Les Cabhiers...,
p. 46ff.

%9 K. Gozler, op. cit., p. 67.
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In the U.S., the Supreme Court has always rejeantgdurisdiction
upon constitutional amendments. According to somhas, like B.
Ackerman, such proposition would be “absurd in Aicgt context™°
The only occasion to address the problem in a dmanner was offered
to the Supreme Court in the wake of the controvenssr prohibition.
The 18" Amendment (1919) provided for prohibition of themfac-
ture, transportation and sale of alcoholic liqubnwas attacked before
the courts on two points: that the amendment wagtad in a irregular
procedure and that, in its substance, the amendcoestituted a radical
invasion into the police powers of the states (gn@ed under the T0
Amendment) and thereby brought a destruction ofotiginal character
of the Union. As it was maintained by the plairgjffit was unconstitu-
tional to use the process of amendment to destreywery nature of the
federal union”* The Supreme Court, however, was not ready to ente
into details. It dismissed the case upon a plaatestent: “the [18]
Amendment, by lawful proposal and ratification, Heecome a part of
the Constitution and must be respected and givéettethe same as

other provisions of that instrumerl®.

The Palmer case still seems to represent a valid precedeatgrun
which any substantive review of constitutional adreents remains
beyond the jurisdiction of the Supreme Court. Tletdne, however,
has never been ready to offer an unanimous suppdhat interpreta-
tion. Particularly, in the end of 1980s, when tbecalled Flag-Burning
Amendments gave rise to vivid discussions, it waggested that: 1) the
amendment power is subjected to limitations; 2)séhtimitations are
hidden in the Founders’ recognition of “naturalhtis’; and 3) the 9
Amendment empowers the Supreme Court to nullifaendment that

0°B. Ackerman: We the People..., p. 15. “Our Consbtuthas never (with two
[insignificant] exceptions) explicitly entrenchedxigting higher law against
subsequent revision by the People” (ibidem, p. I3)e “classic” position in the
doctrine was presented by L. Orfield: The Amendaighe Federal Constitution,
Chicago 1942.

™ A. H. Kelly, W. A. Harbison: The American Constitn. Its Origins and
Development, New York 1963, p. 683.

"2 State of Rhode Island v. Palmer, 253 U.S. 350 @L9%imilarly, in Leser v. Garnett,
the Court rejected the claim that the™18mendment (women franchise) was
unconstitutional in substance.
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would encroach upon one of the “unalienable natrigaits”.”> W. F.
Murphy suggested that the amendment power canfiotge upon basic
principles of human dignit{* A. R. Amar addressed the same opinion in
regard to an amendment abolishing free spéech.

The Flag Burning Amendment was rejected by the @syand
the Supreme Court did not have a chance to expiespinion. Since
then, no similarly controversial constitutional ardment has ever been
proposed in the United States. It put on hold ferttiscussion but, at
least at a doctrinal level, the controversy id &il from being resolved.

Also in Ireland, arguments based on natural lawewaised to
convince the Supreme Court that it has the powetlify a constitu-
tional amendment that runs counter the basic pteocafpthat law. In
1995, the constitutionality of the 4Amendment (freedom of informa-
tion on abortion) was challenged before the Supr@uart’® It was

3 See, e.g. J. Rosen: op. cit.; R. G. Wright: Caul@onstitutional Amendment Be
Unconstitutional?, Loyola Univ. of Chicago Law Joal, vol. 22 (1990-1991), p.
741ff; V. J. Samar: Can a Constitutional Amendmd@# Unconstitutional?,
Oklahoma City Univ. Law Review, vol. 33 (2008), n8, p. 667ff. See also
discussion in: Responding to Imperfection...

" W. F. Murphy: An Ordering of Constitutional ValyeS. Cal. Law Rev., vol. 53
(1980), p. 703 ff.

S A. R. Amar: Philadelphia Revisited: Amending thenStitution Outside Article V,
Univ. of Chicaco Law Review, vol. 55 (1988), p. Bt

% As it is well known, access to abortion has alwagsstituted one of the most
controversial problems in Ireland. In mid-1970se tBupreme Court (in McGee
v.The Attorney General) held that prohibition oé thse of contraceptives by married
couples was unconstitutional. The obvious simijadt McGee to the U.S. case of
Griswold v. Connecticut (1965) gave rise to praditd that, on the next occasion,
the Irish Supreme Court would follow Roe v. Wade.1983, the 8 Amendment
adopted a clear prohibition of abortion (Article 4@c. 3 no. 3 of the 1937
Constitution). This removed the very problem of @ion from the Court’s
jurisdiction. What, however, remained were two daal questions: whether an Irish
citizen may have an abortion abroad and whethdaridebased associations and
institutions may be prohibited from counseling drodion matters. The Supreme
Court was not ready to intervene (S.P.U.C. v. Gnpd&90). However, in 1992, two
further constitutional amendments were adopted1#feAmendment guaranteed the
right to information on (abortion) services lawfulbffered abroad. In 1995, the
Parliament adopted a law which implemented the ipians of the 1% Amendment.
The President of Republic, using the procedure pfeaentive review (Article 26 of
the Constitution), referred it to the Supreme CoOnte of arguments raised before
the Supreme Court challenged the very constitulitynaf the 14" Amendment.
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submitted that the Court should not enforce anyipron of a law or
amendment that was contrary to natural law. TherCdigagreed, by a
rather concise statement of Justice Hamilton: “Cbert does not accept
this argument”’ Also, in some later cases, the Court confirmed #ha
constitutional amendment represents the will ofgheple (it should be
kept in mind that amendments in Ireland requireraygd in a referen-
dum) and cannot be reviewed by any organ of thee$tZhus, the mat-
ter seems to be settled. On the other hand, asast moted by R.
O’Connell, the Irish courts, while rejecting thewsr to review consti-
tutional amendments, “still endorse the interpre¢atechnique which
makes the assertion of that power quite plausibl¢ fhat the open-
ended guarantees of rights must be interpreted@iogty to (judicially
announced) evolving standards of justite”.

In Hungary, the Constitutional Court ruled on thmaltenge to the
1997 amendment which i.a. modified the term ofceffof the Parlia-
ment. The petitioners alleged that the change t@sl¢éhe constitutional
principles of sovereignty and legal certainty. T®@eurt dismissed the
case by indicating that it “does not have competdncexamine, amend
or change constitutional provisions and thereforesview the constitu-
tionality of legal regulations amending the Consiin”.*® A similar
position was taken, in 1998, by the Constitutidbalrt of Sloveni&*

"' G. J. Jacobsohn, op. cit., p. 468-469; R. O’Cdn@lardians of the Constitution:
Unconstitutional Constitutional Norms, Journal ofikLiberties, vol. 4 (1999), p. 64-66.

8 G. J. Jacobsohn, op. cit., p. 469.

" R. O’'Connell, op. cit., p. 66. The Irish judgesiha have in mind the 1935 State
(Ryan) v. Lennon case in which the Supreme Codusesl to intervene against an
amendment that, de facto, overturned the wholetstre of constitutional safeguards
of liberty and fair trial. Using the modern vocadmyl, it could be said that the
amendment nullified most of the identity of the stitutional order.

8 Judgment of 9 February 1998 no. 1260/B/1997 (seeofficial website of the
Hungarian Court).

81 Judgement of 29 January 1988 no. U-1-195/97 (seefficial website of the Court)
— the Court ruled on a petition challenging the stibationality of the 1997
amendment which modified Article 68 of the Congidin and extended possibilities
of foreigners to acquire real property in Slovefliae Court observed that “it has no
jurisdiction” over the case.
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On the other side of that spectrum are constitatisnpreme
courts that decided to confirm, at least potentidheir power to inter-
vene in the defense of unwritten (basic) principliesonstitutional order.

In Europe, Italy may be regarded as the most isterg example.
The 1947 Constitution established only one subs&rimitation: the
republican form of the State “shall not be a mafter constitutional
amendment” (Article 139). The doctrine, howevers feways main-
tained that there are some further “fundamentalgiples of the consti-
tutional structure” (principi fondamentali dell'ad® costituzionale
dello Stato) which cannot be altered nor abolishgda constitutional
amendment. While there has never been an agrearagheér as to the
list of those principles nor to the constitutiofalindation of the whole
theory, it seems that the general inspiration va#tert from the concept
of “the material constitution” developed by C. Mairtbefore the Second
World War®

The Constitutional Court discussed the problem therfirst time,
in the beginning of the 1970s., but only in the teah of international
commitments of Italy? It was only in 1988, when the Court confirmed,
in an explicit manner, that “the Italian Constituti includes certain
higher principles which, in their essential conteainnot be abolished or
modified neither by a constitutional amendment lpra separate con-
stitutional law”. Even if some of those principlase not expressly men-
tioned in the text of the Constitution, “they nebedess belong to the
very essence of the supreme values which form ahedation of the
Italian Constitution”. Therefore, “it cannot be deoh that this Court has
a power to decide on conformity of constitutionadeandments as well as
other constitutional laws with the higher principlef constitutional or-
der”®* In other words, the Court confirmed its competetacivalidate
a constitutional amendment which would run courlker above-men-
tioned principles.

82 A. Pizzorusso, E. Rossi: Italie [in:;] Révision ldeconstitution..., s. 138.

8 Decision no. 30-32/1971 — constitutional regimetlosd Concordat; decision no.
183/1973 (Frontini) — constitutionality of treaties European Integration.

8 |es grandes décisions des cours constitutionnellespéennes, sous la dir. de P.
Bon et D. Maus, Paris 2008, p. 76-77.
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While those pronouncements of the Court have alvbagn made
in a form of obiter dicta, they paved the way faractual adjudication.
In 2004, the region of Calabria challenged the ttuim®nality of an
amendment introducing modifications into State-vegi relations. The
Court did not dismiss the case as inadmissiblematmateriae. It con-
sidered it on the merits and decided that allegadfounconstitutionality
was “manifestly ill-founded®?

The Constitutional Court's competence to review stibational
amendments seems to be already well establishek didiculties arise
in defining the content of “higher constitutionairneiples”. While sev-
eral indications may be found in the case-law ef @orte Costituzion-
ale, no comprehensive list has ever been prodifcBigvertheless, it
would be difficult to deny that the Italian Coustready to assume juris-
diction over constitutional amendments. It alsonzdrbe denied that the
whole construction of “higher principles” is a plyrgudge-made one
and does not have very clear base in the writtehafethe Constitution.
In practice, the Court has never gone beyond menérmation of its
jurisdiction. Thus, in Italy, the substantive rewvieof constitutional
amendments functions as a potential component efctinstitutional
system. There is only one case in which the Cotttiadly decided on
(and upheld) constitutionality of a constitutioaahendment.

In India, the Supreme Court went beyond mere stbésnof in-
tent. Until 1967, the Court has been ready to dctep Parliament’s
power of amendment. It was held that the Parlianmezyy amend any
provision of the Constitution providing the procealurequirements of
Article 368 had been mé&f.However, in the 196Golak Nathjudgment,

% Decision no. 2/2004 — see T. Groppi, C. Meoli][ices grandes..., p. 78; M. Luciani:
Le contrble des lois constitutionnelles en ltaliess Cahiers..., p. 30; M. R.
Donnarumma: Intégration européenne et sauvegardéddetité nationale dans la
jurisprudence de la Cour de justice et des coursstitationnelles, RFDC no. 84
(Octobre 2010), p. 727.

8 M. Luciani (op. cit., p. 31) derives the followingrinciples from the case-law:
principle of the jurisdictional unity of the Statéght to judicial protection; principle
of the secularity of the State; principle of ,demay”; protection of ,inalienable
rights of the person”.

8" Shankari Prasad Singh Deo v. The Union of Indid.RA 1951, S. C. 458); Sajjan
Singh v. The State of Rajasthan (A.l.LR. 1965, 845). See M. P. Jain: Indian
Constitutional Law, New Delhi 2008, p. 1620-1622.
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the Supreme Court observed that constitutional @ments can be in-
cluded into the category of “laws” within the meagpiof Article 13 sec.
2 of the Constitutio® Thus, an amendment which “takes away or
abridges” fundamental rights becomes null and ¥ditis the Court de-
cided the case on other grounds, this statemematidesult in invalida-
tion of the amendment under review. NevertheldgsCtourt’s judgment

“stirred the great controversy regarding the sanfijadicial review”

In reaction to Golak Nath the Parliament adopted the "24
Amendment (1971) which provided that the Parliamiess power to
amend any part of the Constitution. Two years JatetheKeshavanada
judgment, the Court,overrule@olak Nathbut only in respect to the
qualification of constitutional amendments as “law#hin the meaning
of Article 13 sec. 2. At the same time, the Cowvteloped the doctrine
of “basic structure” of the Constitution under whiico amendment may
alter certain fundamental principles of the consiinal order’® It was
indicated that although the power of amendment aiaive narrowly
constructed and extends to all the Articles, iha unlimited so as to
include the power to abrogate or change the ideafithe Constitution
or its basic feature¥.The Court upheld the constitutionality (conformity
with the basic features) of most amendments ureleew except, how-
ever, the part of the 25Amendment which had provided for limitations
of judicial powers to review constitutional amenadhise

8 Article 13 sec. 2 read in the material time: “T®iate shall not make any law which
takes away or abridges the rights conferred by RBaig [i. e. Part Ill: Fundamental
Rights] and any law made in contravention of thé&use shall, to the extent of the
contravention, be void”.

8 L.C. Golak Nath v. State of Punjab (A.l.R. 1967CS1643). See: Constitutional
Amendment in India, ed. by P. D. T. Achary, New &1008, p. 15; M. P. Jain, op.
cit., p. 1622-1627.

'3, p. Sathe: Judicial Activism in India,..., p. 67

°1 His Holiness Kesavananda Bharati SripadagaluarState of Kerala (A.l.R. 1973,
S.C. 461). The Court reviewed the provisions of #8 Amendment (1972) by
which the provisions of the Kerala Land Reform Aegre included in the "®
Schedule “to grant them immunity from attack” (Chi@appa Reddy: The Court and
the Constitution in India, Oxford 2010, p. 53). & M. P. Jain, op. cit., p. 1628-1631.

2 Among those “basic features”, the Court mentioregiremacy of the Constitution,
representative and democratic form of governmeegulsr character of the
Constitution, separation of powers, federal characf the Constitution (M. P. Jain,
op. cit., p. 1629).
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The theory of “basic structure” was later reaffiqnan Indira
Ghandi (1975) in which certain parts of thé"3®mendment were held
void.>® The most powerful confirmation of the Court’s pawvte review
was expressed in the 1980nerva Mills case’® The Court struck down
a provision of the 42th Amendment (1976) which @iped that “the
validity of any constitutional amendment act simalt be called in ques-
tion in any court on any ground”. The Court reitedathat, under Article
368, Parliament cannot “so amend the Constituti®rtcadamage the
basic or essential features of the Constitution dedtroy its basic
structure™ “The power to destroy is not a power to améfdas it was
observed: “with the decision ®flinerva Mills it has been firmly estab-
lished that judicial review is essential featuretloé Constitution and
cannot be amended out of the Constitutith”.

Minerva Mills was later confirmed on more than 10 occasions.
While several of those decisions were taken indbetext of land re-
forms?® the primary controversy resulted from the Parliatiseattempts
to impose limitations on the reviewing powers oé tBupreme Court.
The theory of “basic structure” (basic featuresyed as a powerful in-
strument to neutralize the Parliament’'s action.itAwas recently ob-
served, “the basic features of the Constitutionnatefinite. So far about
20 features described basic or essential have defared by the Court.
The claim of any particular feature to be a basatudre would be deter-
mined by the Court in each case that comes befof@ i

The Indian experience provoked a never-ending éelbar some,
the activist position of the Court can be regardedwarranted by the

% Smt. Indira Nehru Ghandi v. Raj Narain (A.l.R. 59B.C. 229). The amendment
excluded the judicial review of parliamentary dewis concerning election of the
Prime Minister and the Speaker of the House (seestiiutional Amendment..., p.
17; M. P. Jain, op. cit., p. 1632).

% Minerva Mills Lmd. V. Union of India (A.l.R. 198(.C. 1789).

% M. P. Jain, op. cit., p. 1686.

% Minerva Mills..., p. 1798.

°"p. Divan: Amending Power and Constitutional AmerdmNew Delhi 1997, p. 71.

% Most recently: I. R. Coelho v. State of Tamil Naahd Others (2007, 2 S.C.C. 1)

% Constitutional Amendment..., p. 19.
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need to protect basic constitutional valtf®sOthers may remain more
reserved. Also, in the political dimension the QGdwas often been under
attack. What seems important, however, is the Vacy that an estab-
lished constitutional jurisdiction not only asseri@n implied power of

review but also decided to exercise those powenss,Tin India, sub-

stantive review of constitutional amendments bemeeal (and — not
only potential) component of the constitutionalteys.

The Indian example remains rather isolated. Wholaes constitu-
tional courts around the world may, from time toeéj declare that they
do have the power to substantive review,101 ihig wery exceptionally that
those declarations develop into actual statemémtsapnstitutionality:*>

V. CONCLUDING OBSERVATIONS

Debates on the reasonability and feasibility ofieevof constitu-
tionality of constitutional amendments have not lyetught any conclu-
sive answers. Nor has the case law of constitutiand/or supreme
courts produced any general picture. The doctramains sharply di-
vided, constitutional regulations are very far fromformity, constitu-
tional judges only on rare occasions decide towennto that territory.

Nevertheless, the practice of constitutional adjation is con-
stantly furnishing us with interesting examplesis|tof course, not our
intention to compile a complete comparative infaiiora This article
addresses only some situations in which the juldboranch was invited

0B, s, Tyagi: Judicial Activism in India, New DelBDO00, p. 181. For a more recent
assessment see: M. Godbole: The Judiciary and Gawee in India, New Delhi
20009.

191 ike the Supreme Court of Peru in 2005 — G. JoBsahn, op. cit., p.462. In South
Africa, the Constitutional Court observed, whileyom form of obiter dicta, that it
might review compatibility of an amendment with igagrinciples of the
Constitution (A. Lollini, op.cit., p. 808).

192 ike in Uganda in 2004 (E. Bussey: ConstitutioBilogue in Uganda, 49 Journal
of African Law (2005), p. 1-23; G. J. Jacobsohn, @p, p. 462) or in Kazakhstan in
2011 (Postanovlienije Konstitucionnogo Sovieta Ribdigi Kazahstan po dielu “O
provierke Zakona Respubliki Kazahstan ‘O wniesiéniienienija i dopolnienienija
w Konstitituciju Respubliki Kazahstan’ na sootwigts Konstituciji Respubliki
Kazahstan”, Konstitucionnoje Prawosudie, 2011, 2hq. 63-69).
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to assess constitutionality of a constitutional adment'®® But those
examples, however sketchy, may deliver first andatieve answers to
the questions mentioned in our introductory remarks

It seems that many constitutional texts provider&strictions on
future constitutional amendments. Almost univeys#lose restrictions
are related to procedural aspects of the amendimgeps. Some consti-
tutions, however, have gone further and also astalsubstantive re-
strictions on future amendments. In some constitali systems those
restrictions were expressis verbis provided indbestitutional text, in
others they are reconstructed from the very essenseirit of the cur-
rent constitution.

It seems, furthermore, that there are several itofishal/supreme
courts that, albeit with certain hesitation andidity, are ready to as-
sume jurisdiction for judicial review of constitahiality of constitutional
amendments. In most cases that review is limitedht procedural
regularity of the amending process, some courtaelier, accepted that
their review extends also to the substance of itotishal amendment®?

Finally, it seems that in most of those countriesmvhich courts
have confirmed jurisdiction over constitutional ardments this confir-
mation remains in the sphere of potentiality. Attlecisions on uncon-
stitutionality, particularly on the substantive paee extremely rare. The
judges are mindful of the “counter-majoritarian towmersy” which
arises with particular clarity when courts challerige validity of a duly
adopted constitutional amendmé?ht.

1931t should be kept in mind that constitutions, diin§onal amendments and — even —
constitutional jurisdictions exist not only in tkieveloped democracies. Thus, some
examples mentioned in this text recall controversibat had taken place in
elsewhere.

%%1n one of the recent comparative studies (A. HaydiP. Leyland, T. Groppi:
Constitutional Courts. Forms, Functions and Practit Comparative Perspective
[in:] Constitutional Courts. A Comparative Studygridon 2009) the “constitutional-
drafting jurisdiction (controlling the Constitutidtself)” was discussed as a separate
function of constitutional courts.

195 |1t was observed, not without some irony, that untie traditional approach, the
very idea of review of constitutionality of constibnal amendments amounted to a
“crime de lése-souverainite” (A. le Divellec, A.tale, C. M. Pimentel, op. cit., p. 7).
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Do these developments indicate that a new leveloaktitutional
review, “higher” than the regular review of congtibnality of ordinary
statutes, is in the process of formation? In ouniop, it would be pre-
mature to propose an affirmative answer.

As we observed elsewhere, the clear success giidi@al review
of ordinary legislation was due to a combinationfair factors: sys-
temic (comprehensive) nature of the (constitutipnakrms of reference,
relative precision of those norms, procedural agibédgy of review, and
binding effects (finality) of review®.

Such combination is not present in respect to tighter” level of
review, i. e. to the assessment whether constitatiamendments are
compatible with higher norms and principles corgdin the text or in
the spirit of the actual constitution. This ledtasa conclusion that the
concept of “constitutional eternity clauses” doed seem to be suffi-
ciently developed to be regarded as a common ealtdi protect stabil-
ity of modern constitution or, in other words, tmfect those constitu-
tions against future amendments of disruptive matlihat is why the
effective protection of basic (i. e. also univeysalues and principles
should go beyond the “internal” mechanisms whichstibution itself
adopts to protect its spirit and identity. In therspective, it may also be
attractive to refer to the “external” norms of refiece, particularly to the
international human rights lat®”

Sympathy for those “external” norms should not waaty however,
a conclusion that nothing can be offered by théetimal” mechanisms of
protection. Several important constitutions addtbssproblem and es-
tablish, in an explicit or implicit manner, certaimernal hierarchy of
their norms. Also several important constitutiopaisdictions (to men-
tion only Germany, India, Italy, Turkey) seem readyconfirm their
competence to review constitutional amendments ati,bprocedural
and substantive dimension. It is true that in nmezases, courts are not
(yet?) ready to exercise their powers. Neither, én@w, are they ready to
rule that those powers remain entirely outsider ffoeisdiction.

Constitutional amendments are constantly presenhenmodern
process of “higher law-making”. Most of the amendisedo not con-

106)  Garlicki, Z. A. Garlicka: External Review..sec. 1.4.
107) . Garlicki, Z. A. Garlicka: External Review..ea II.5.
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flict with the structure and logic of the curremnstitution. Sometimes,
however, amendments intervene into the very stradtidentity) of the
constitutional text and may “cast a broad and ddegow on much of
the remainder of the Constitutio® It is true that constitutions are of-
ten imperfect and that constitutional amendment mayegarded as a
legitimate response to the original imperfectiéfisBut it seems also
possible that a constitutional amendment may,selfit be far from per-
fection.

Judicial review of constitutionality of constitutial amendments
offers no more than an imperfect response to thblepm. However, as
the problem is not of a purely theoretical nat@egn an imperfect re-
sponse may be more useful than no response at all.
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