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OZET

Gunumuzde pek ¢ok anayasa yapimi surecinde yetki ldmusu
gundeme gelmektedir ve siklikla tgmali bir konudur. Yetki devrinin
(veya federalizmin veya adem-i merkeziygiqii alabilecesi pek ¢ok
bicim yaninda, belirli toplumsal ve siyagartlara uygun bir sistem
tasarlama ihtiyacini g6z 6niine alan bu yazi, Giifika ve Kenya’'nin
batinlgik ve ortaklaa modelinin, anayasal tasarimla ilgilenenlerin
dikkatini hak etigini ileri sirmektedir. Bu yazida Guney Afrika ve
Kenya’nin kendi yetki devri modellerini hangi siyagtamda kabul
ettikleri, ayrica yonetim katmanlarinin sayisi,kyletri, yonetim birimleri
arasindaki ilskiler ve mali dizenlemeler bakimindan iki tlkenitaya
koyduklari tercihleri incelemektedir. Butugile modelin, blylimenin
bblgeler bakimindangsésiz oldwu gelismekte olan Ulkelerde belirgin
faydalar oldwu ileri surularken, ayni zamanda butugile yetki devri
modellerinin, karmgk ve buylk oranda ydnetim birimleri arasindaki
ili skilere bazimli oldyzunun da alti ¢izilmektedir.

Anahtar Kelimeler: Federalizm, yetki devri, kimlik, otonomi,
blylume
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The issue of devolution arises in most constituti@king
processes now and is usually controversial. Empagi the many
different forms devolution (or federalism or decaltation) may take
and the need to design a system that suits paati@dcial and political
conditions, this paper argues that the integrated¢aoperative model of
South Africa and Kenya warrants the attention afsthconcerned with
constitutional design. The paper describes thetipalicontexts in which
South Africa and Kenya adopted their respective etsodf devolution,
as well as the choices each country made in relateothe number of
levels of government, their powers, intergoverniaenglations and
fiscal arrangements. It suggests that the integrateodel has distinct
advantages for a developing country in which dgwslent across
regions is very uneven but notes also that integratmodels of
devolution are complex and heavily dependent oargevernmental
relations.

Key words: Federalism; devolution; identity; autonomy;
development
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Federalizm yoluyla iktidarin payariimasina veya ¢ok katmanl
yonetimlerin bgka bicimlerine ilgkin talepler, ginimizde neredeyse
tum anayasa yapim sureclerinde gindeme gelmekBdialepler, daha
fazla 6zerklik isteyen dini, kultirel veya etnikugtardan, iktidarin bir
azinlgin elinde toplanmasindan dolay! sorugaganlardan ya da bdlge-
sel veya yerel hikumetler yoluyla toplumsal ve ekuoik gelsmenin
guvence altina alinabilegi@e inanlardan gelebilir.

Bu taleplerin timu, ggunlukla sanildil gibi (genellikle eyalet
veya bdlge olarak adlandirilan) yetkileri anayaaayiivence altina alin-
mis O0zerk yerel birimlere dayali “federalizm” taleplategildir. Bazi
ulkelerde vatanddar, Birlesik Devletler ve Avustralya gibi klasik fede-
ral Ulkelerde oldgundan daha az bdlgesel 6zerklik isterlergeierinin
talebi, bolgeler ile ulusal (federal) hikimet amds blyuk bir bitin-
lesme olan Almanya’dakine yakin bir sistemdir. Ying bdliminde
bazi gruplar, s6z gelimi, yetkinin asimetrikgdemina dayanan Kanada,
Quebec 6rng gibi, sadece kendi bolgelerine ait 6zel yetkiddmasini
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isterler. Bugunlerde siklikla talepler, Hindistaakil gibi, yerel yotne-
timlere anayasal giuivence verilmesingkil istekleri de icermektedir.

Merkeziyetci sistemde c¢ok katmanl yonetim talapléer du-
rumda, ihtilaflara neden olmaktadir. Bu tswialar genellikle ulusal
kimlige iliskin mucadelelerle ilgilidir ve ggunluk gruplari, bélgelere
herhangi bir diizeyde Ozerklik tanimanin agalive devletin parcalan-
masina varabilen riskli bir durum olglundan cekinebilir. Ydnetimin
blylk oranda merkezde toplagdiilkelerde, ¢cok katmanl yénetim bi-
¢imine gecilmesi Onerilerinin, etkili siyasi eliigyerinden etmek amacgli
siyasi guc¢ cekmelerinin bir parcasi olmasi muhtemeldir. Bunun ya-
ninda ¢ok katmanli yonetim bicimlerinin demokrasikalkinma yolun-
daki faydalari targmasiz dgildir. ileride anlatagam Uzere; ¢ok kat-
manli yonetimin her faydasinin ayni zamanda olunfsugani vardir —
her faydanin bir bedeli vardir — ve halklar, buni@eserlendirme baki-
mindan birbirinden ayrilir.

O halde,stiphesiz, cok katmanli bir yonetim biciminin anaydaa
kabull Uzerinde andmaya varilsa dahi, bunun tasarlanmasi Uzerinde
anlamazliklar cikacaktir. Cevaplanmasi gereken pek smki vardir:
kac yonetim gamasi olmalidir ve hegsamada kac idari birim olmalidir?
Bu birimlerin hangi yetkileri olmalidir? Ulusal hiiknet ve yerel yone-
timlerin birbirleriyle iliskisi nasil olmalidir? Ulusal yasama organinda,
yerel birimlerle 6zel bdantilari olan bir meclis olmali midir? Yénetim
asamalari hangi vergi yetkilerine sahip olmalidir? Barulara verilen
cevaplar, halkin cok katmanli yénetimi desteklenvesia reddetmesinin
nedenlerini olgturacaktir. Kendi kilttrel, etnik veya dinsel kiki@rini
savunma kaygisinda olan gruplar, daha fazla bdlgeseklik ve kendi
islerine daha az ulusal mudahale isteyecektir; gigtiulus yaratma
amacina bgli olanlar, gicli bir ulusal hikimet isteyecekservetin
yeniden dgilimiyla ilgili olan halk, Glke ¢apinda standartlalusturul-
masl ve gedimin denetlenebilmesi icin ulusal hiikimete daha yetki
verilmesini destekleyebilirler; refah dizeyi yukdai#gelerden gelenler,
yeniden dgilima direnirken, fakir ve az geinis bolgelerden gelenler
yeniden dailim talebinde bulunacaktir; ve bunun gibi. Sonlarak, iki
cok katmanl yonetim bicimi birbirinin aynisi gidir. Toplumsal, eko-
nomik ve siyasi ortam, her yonetimigheimeseklini etkiler; fakat bundan
da 6nce, bu sistemlerin tasarimi, bir tGlkenin tarire anayasanin ya-
pildigi donemdeki giic micadeleleriyle siyasi glcler dsimjgansitir.
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Bu yazi, anayasal tasarim uzerindgwyaasmaktadir ve ¢ok yakin
zamanda ¢ok katmanli yonetim bicimlerini benimseyisistemin ana-
yasal tercihlerini inceler: Giiney Afrika ve Keny@ncelikle, cok kat-
manl yonetimler lehinde ve aleyhindeki genel savlkisaca dénece-
gim. Sonra, dnce Guney Afrika'da, ardindan Keny&adaul edilen bu-
tinlesik veya “ortaklga” cok katmanl yonetim sistemlerini ve bu ulke-
lerin bu, gorece afilmadik modeli secmesine neden olarsidiceleri
ana hatlariyla aktaragan. Yazi, butunlgk modelin gucli ve zayif
yanlarina dair bazi yorumlarla son bulacak.

Baslamadan once, terminolojiye gkin kiigtk bir not: federal sis-
temlerden ve ¢ok katmanl sistemlerden bahsetizde ne kastederiz;
yetki devri ve adem-i merkeziyetgilik ile anlatiledir? Federalizm ve
federasyona bir tanim bulmaya gaken c¢cok caba harcanghr. Ders
kitaplari bazen kati federalizm tanimlari verirl@nlara gore bir Ulke;
anayasasinda (i) ganlukla eyalet veya bolge (i) olarak adlandirilan
yerel birimlere yer veriyor veya bunlarl taniyorsamrumluluklari bu
birimler arasinda payariyorsa ve (iii) bu birimlerin yetkilerini gu-
vence altina aliyorsa federaldir. Bazilari bunaitkenin federal olarak
siniflandinlabilmesi igin, yerel birimlerin anayasl&isikliklerinde stz
sahibi olmasi gerelgini de ekler. Bu olcitler, bir Glke veya bu Ulkenin
yonetim modeli hakkinda pek az bilgi verir. Bunlaz gelimi Avust-
ralya, A.B.D. ve Kanada'yl tanimlar, fakat ayni zardaispanya ve
Guney Afrika’'yl da tanimlar ki bu tlkeler kendilerifederal olarak ta-
nimlamazlar. Hatta bunlarin, yeni anayasasinda diskik Ozerklge
sahip ilgeler olgturan ve bunlari giivence altina alan Kenya'ya gudu
da soéylenebili.

Bundan bgka, anayasa yapilirken “federal” ve “federalizm? te
rimleri tartsmali olabilir; ciinkd bunlar pek ¢ok e konuyu da berabe-
rinde getirir. Mesela federalizm taleplerinin, adia devletten ayrilma
hakkina veya servetin yenidengdanini sinirlandirmaya yonelik talep-
leri maskeliyor oldgu distunulebilir. Gliney Afrika’daki anayasa miza-
kerelerinde, “federalizm” kelimesinin kullaniimakyyikselen siyasi

! Faydali bir yaklam icin bkz. Ronald L Watt€omparing Federal Systen®® ed
(McGill-Queens University Press, Montreal & Kingstd 999 p 6ff ve bkz. William
Riker “Six Books in Search of a Subject or Does dfatism Exist and Does It
Matter” (1982) 2Comparative Politicd35-146.
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tansiyon o dereceye vargtir ki, sonunda federalizm kelimesinin ken-
disi, (“F-word™-yasak kelime) tagmalardan cikarilmgtir. Bu, gérigme-
cileri, sembolik taleplerden ziyade, anayasa fasla — hangi sorumlu-
luk ve yetkilerin nasil paykrilacasina karar verecek olan — 6zline yo-
gunlasmaya itmek bakimindan faydali olgtur. Terminoloji tGzerindeki
tartismalar bir kenara birakildiktan ve dikkatler yetl@gdimina iliskin
farkli mekanizmalara cevrildikten sonra, gebir ihtimaller listesi ko-
nusulmaya balanmg ve anlama mimkuin olmgtur.

Amaci, merkeziyetci bir sistemden, yetkinin ulugsaya merkezi
bir yonetimle yerel birimler arasinda pagtlaldigl bir sisteme gecmek
olan Ulkelerde, federalizmden ziyade, “adem-i mejetcilik” veya
“yetki devri” terimleri kullanilir. Anayasa yapimisecinde bu, Glney
Afrika’da oldugu gibi, siyaseten-ygun terimlerden kacinmanin bir yolu
olabilir; fakat genellikle, federalizmin geleneksellaminin tadigi ihti-
mallerden ¢ok daha fazla ihtimal agaha aciklik 6nerdji dustndlir.
Bir anayasa federalizm yerine yetki devrinden bdlysgsa, Kenya’'nin
durumunda oldgu gibi, yerel birimlerin klasik federasyonda ofalun-
dan daha az yetkiye sahip ofguifade ediliyor olabilir. Fakat kullanilan
terminolojiye ¢ok fazla anlam yiiklememek gerekapanya anayasasi-
nin Ispanya’y federal bir tilke olarak tanimlamiyor otmaspanya’nin
fazlasiyla federal yonetim bicimine golgestimez.

Bu yazi, yetkinin merkezi hikimet ile bir veya leindfazla yerel
birim arasinda payairildigl butin sistemleri kapsayan “cok katmanl
yonetim” terimini kullanmaktadir.

|. HALK COK KATMANLI YONET iMi NEDEN ISTER VE
NEDEN iSTEMEZ?

Cok katmanli yonetim genellikle t¢ toplumsalgdde yakindan
ilgilidir. Demokrasiyi guclendirdii, yonetimi daha etkin hale getigi
ve caitlili gi sagladigl iddia edilir. Fakat, Richard Simeon tarafindan
aciklandgl tzere, cok katmanl yonetim, bu iddialardan hier dg1sin-
dan, bir Yanus badir — her faydanin getirgi olumsuzluklar vardfr

2 Daha ileride tartacagimiz konularin ygun olarak faydalangi milkkemmel bir ince-
leme icin bkz. R Simeon “Considerations on the Besf Federations: The South
African Constitution in Comparative Context” (1998ueen’s University Institute of
Intergovernmental Relations, Working Paper No 2.

Journal of Constitutional Law - Volume: 1/ Isshi¢Year: 2012



53¢ Cok Katmanl Yonetim Sistemi Tasarlandkikyakin
Do6nem Ortak Yonetim Denemesi

Cok katmanli yonetim, yonetimi halka yaftlamak suretiyle de-
mokrasiyi guclendirir. Bolgesel veya yeralere iliskin yetkileri olan
yerel yonetimler kurmak, secmenlerin yonetime katilolanaklarini
artinr ve kendilerini dgrudan ilgilendiren konularda daha fazla s6z
hakki verir ve yetkililerin sorumlu tutulmasini keglsstirir. Dolayh ola-
rak, devlet yetkilerini paykan ve merkezi yonetimin yetkilerini denetle-
yen fazladan iktidar merkezleri glurmak suretiyle demokrasiyi gu-
vence altina almayi vaat eder. Keyfi ve tutarsiaya yoneten merke-
Ziyetci otoriter rejimlerden zarar goren uUcunci ydidlkelerindeki pek
¢cok vatandaicin, bu ¢ok katmanlh yonetim bigimleri lehine &kredici
bir savdir. Fakat cok katmanl yonetim bicimlerifin faydalari, keul-
suz dgildir. Bolge seckinlerinin yonetimi, ulusal dizeydie/oneticile-
rin yonetimleri kadar keyfi olabilir ve vatandiar, cok katmanl bir y6-
netim bigciminde de 6nceden olglugibi susturulabilirler. Bundan klea,
cok katmanli sistemler, bélgesel tercihlerin uluateliklerin tGzerinde
tutulmasina neden olabilirler. Bunun yaninda, cakldmeli yonetim,
kacinilmaz olarak, toplumun bilgisiggindaki mizakereler ve karar alma
sureclerini iceren karmgek hukUmetlerarasi gkiler sireclerinde si-
dum gerektirmektedir. Bu sistemlerde yonetimin sembisi sinirlidir ve
sorumluluk sinirlari genellikle net gidir. Vatandaglar, tam olarak ki-
min ne’den sorumlu oldiunu bilemeyecektir ve bir yonetim kendisha
risizliklarini kolayca bir bga yonetime yukleyebilir.

Cok katmanli yonetime atfedilen ikinci fayda, etkignetimle il-
gilidir. Cok katmanli yonetim, kamu politikalarinigerel ihtiyaclara
daha uygun olmasini @ar; bolgesel veya yerel yonetimleglari yi-
ratmenin farkli yollarini deneyimlemioldugundan, yeni fikirler icin
laboratuar ortami gar ve bolgesel yonetimler, ulusal yonetimin ulusal
duzeyde halledilmesi gereken meseleler lzeringgnlesmasini sgla-
yarak yukunt hafifletir. Bundan klea, sorumluluk paykami, olmasi
gerektgi gibi, gelir ve kaynaklarin payanini beraberinde getiriyorsa,
¢ok katmanli yonetim bigimi, tim ulke ¢apinda hizlmen dagsru idare-
sini ve sunumunu giayan bir yeniden dalim unsuru olabilir. Bu, kay-
naklarin gitsiz dgsilimi ve belli bdlgelerin ihmali nedeniyle carpiklg
simin s6z konusu oldiu ulkeler icin gok dnemli bir faydadir. Fakat bu-

Burada tartilan olumlu ve olumsuz yénler, genellikle, sadeedefralizme atfedilir
fakat dier cok katmanlh yonetim bicimlerine de uygulanatsti.
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rada da ¢ok katmanli yonetimin bir olumsigluvardir. Cok katmanli
yonetimin neden oldiu yonetim kalitesindeki potansiyel iygieeler,
maliyetleri g6z 6niine alinarak gkrlendiriimelidir. Orngin, tekrar ve
¢cogaltma yapabilen bir yonetim yerine, birgok kucukngtm ayni go-
revleri yerine getirdiinde, dlcek ekonomileri yok olur. Yukarida bahse-
dilen yonetimler arasisgidim gerekligi, yénetim maliyetini artirir ve
karar alma siireclerini yagatir ki her zaman sonuglar da iyitemeZ'.
Bunun yaninda, az gefis bolgeler, cok sinirli yonetim gticine sahip
olabilir ve sistemin kendilerine yuklegdigorevleri yerine getiremeyerek
vatandalari merkeziyetci sistemde olgundan daha kétu bir durumda
birakabilirler. Gergekten de, yetki devrinin iyingtisimi sgslama baki-
mindan sinirlari hakkinda git gide daha fazla igazluyuyoruz. Daniel
Treisman’in son kitabi,The Architecture of Government: Rethinking
Political Decentralization belki de en iddiali calmadif. 166 tlkeden
toplanan verilerden faydalanir. Treisman ihtiyatlinakla beraber yine
de “Adem-i merkeziyetgifiin sonuglari Gzerine neredeyse hicbiglda
bulgu yoktur” savini ileri suirér Su sekilde devam eder: “Bazi adem-i
dukca guclu kanitlar vardir”. Nihayetinde, Simean'fiadesiyle, “Bul-
gular (...) karmaik, belirsiz, celkilidir ve farkli yonlere cekilirler.?

Cok katmanl yonetimin tgluncu faydasigigéi gi saslama ve ca-
tismay1 6nleme becerisi de benzekilde cift yonlididr. Simeon’un yaz-
dig1 gibi, “catsma yonetimi acisindan federalizm lehindeki temel, sa
cografi olarak bir araya toplanmifarkli azinhklari, kendi dgerlerini
azinhklara dayatan veya onlarin isteklerini yokasabir ulusal ¢gun-
luk korkusu olmaksizin, kendi farkhliklarini desfiemek ve korumak
icin gerekli araclarla donatmak suretiyle gata potansiyelini azalg-
dir’’. Cok katmanlh yonetimler, azinlik gruplarininsgeliklar bdlgele-

® FW Scharpf “The Joint-decision Trap: Lessons fr@erman Federalism and
European Integration” (1988) 66 Public Adminismat239-278.

4 Cambridge University Press, New York 2007.

®p. 5.

® R Simeon “Preconditions and pre-requisites: Cayoa@ make federalism work?”
Paper prepared for a conference in honour of Ronaldtts Institute of
Intergovernmental Relations, Queens University,ddan October 2007.

" R Simeon “Considerations on the Design of Fedemati The South African
Constitution in Comparative Context” (1998) Queertmiversity Institute of
Intergovernmental Relations, Working Paper No 2, p.
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rini, kendi deerlerini ve pratiklerini yansitacak, kendi dillerikoruya-
cak veya kendi dinsel geleneklerine saygili olagilde yonetmelerine
olanak verir. Bunun, bolunmitlkelerde bagi sglayacak bir yetki
paylaimi bicimi oldysuna inanilir. Fakat pek ¢ok ulusal diizeyde liderin
korkusu, yerel gruplara 6zerklik verifgitakdirde bunun bélinmeyi ku-
rumsallgtirabilecegi ve daha fazla 6zerklik ve sonunda ayrilma taleple
rine varabilecgidir. Catsma yOnetimi araci olarak yetki devrinin kulla-
nimi da belirsizdir. Marie-Joelle Zahar'in yetkiyegimi Gizerine yap#i
yorumlar, genel olarak ¢ok katmanli yonetime deulsgngir:

“Son yillarda karar vericiler ve agtarmacilar, biyuk capta bolin-
mis toplumlarda bagt korumak icin yetki paykami dizenlemelerini
desteklemektedirler. Buna kam, yeni etniksiddetin giginde istikrar
saglamak bakimindan yetki paglaninin etkililigini, kanitlamaktan zi-
yade, genellikle varsayarlar; dikkategée birkac istisna dinda, yetki
paylagiminin her derde deva faydalarinin sinirlar Gzeyiapilms hicbir
teorik aratirma bulunmamaktadif”

Bunun yaninda, herhangi bir bolgede sadece telgrbibun yaa-
mas! pek olasi gddir ve ¢ok katmanl yonetim, bir ulusal azgh
kendi denetimindeki bolgede ggyan daha klctk azinlik gruplari Gze-
rinde baski kurmasi tehlikesini de beraberinderigetktedir.

Bu durumda anayasa yapicilarin goérevi, cok katmgdhetimin
guclu yonlerini alan ve zayif yonlerini guclendirbm sistem yaratmak-
tir. Hem yetki dgitiminin hem de yonetim kurumlari tasarilarininyme
kezdeki yonetime ortak olan yerel birimlerin kerkdindini yonetimini
dengelemesi gerekir. Fakat hicbir anayasa yapnmecishislukta ilerle-
mez. Farkli aktorler farkl cikarlari kovalar vealpolitik meseleler ka-
rarlari etkiler. S6z gelimi, varsayimlara gore, pek ulusal siyasetci,
kendi yetkisini yerel birimlere dgatma konusunda hevesli olacaktir.
Eger icerideki boluinmaiddetliyse, taraflar arasindaki giveninsdk ve
taleplerin daha sert olmasi muhtemeldir. Bu durungggmste ulusal
duzeyde iktidara gelmeleriyle elde ettikleri 6nernhtiyaz firsatlari,
yetki paylatirildiginda ortadan kalkacak veya en azindan azalacak oldu
gundan, ulusal siyasi seckinlerin dirgndaha buydk olacaktir. Yine

8 Marie-Joélle Zahar “The Limits of Power-Sharing Rost-Civil War Settings”
presented September 2004 to the Order, Conflictplevice Program, Yale
University, (accessible at http://www.yale.edu/mélem/ocvprogram/Zaharl.pdf).
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yeni iktidar kaynaklari yaratildindan, ¢cok katmanli yonetime gggi
ulusal dizeydeki siyasi hesaplarigidirecek ve eski dizenlemelerde
iktidar1 glvence altinda olan ulusal dizeydekis@yaileri tehdit edecektir.

Karar alma sireclerinin butin etkileri ulusalgdéir. En azindan
yakin zamana kadar, Dinya Bankasi gibi uluslaranagitler ve pek cok
uluslararasi kurulyy “halka daha yakin” yonetimin somut ihtiyaclara
karsi daha duyarl ve kati merkeziyetci sistemlere raaza/olsuzlga
daha kapali olagainanciyla cok katmanli yonetim sistemlerini kutlee
desteklemitir.

ll. GUNEY AFRIKA VE KENYA — ORTAKLA SA YONE-
TiM YOLUYLA CIKARLARI DENGELEMEK

Guney Afrika’da anayasa yapicilar 1992'den 199ésukadar ve
Kenya’'dakiler 2000’den 2010 yilina kadar, uzun ve firecte, yukarida
bahsedilenlere benzer pek cok sorunlssikamislardir. Glney Afrika,
bugiinki anayasasini 1996 yilinda kabul gimiKenya’'nin yeni anaya-
sasl, Austos 2010’da yururfie girmitir. Iki anayasa da ¢ok katmanli
yonetim bicimlerini benimser. Bu anayasalar, birkeeglenden gelen
dunyada bugln gelinen sirec¢ acgisindan yol gostemekleridir:

i. Iki tUlkede de cok katmanli yonetigekline geg olaganisti
tartismall oldu. Aslinda, ikisinde de kimi zaman anaydegsikli gi su-
recinin baarisi, cok katmanlh yonetimegkin meselelerde argma s&-
lanmasina baiydi.

ii. Guney Afrika ve Kenya, ¢cok katmanl yonetigeklinin, Uniter
devletin git gide daha federal hale ggldbir adem-i merkeziyetgilik
sureciyle kurulmasinin 6rnekleridir. Bu durum, Bjik Devletler ve
Avustralya gibi eski federasyonlarin @mun kurulg tarzindan, yani
Oncesinde ayri olan birimlerin “bir araya gelmesé&klindeki kuruly
tarzindan farkhdir.

lii. Hem Guney Afrika’da hem Kenya'da, refah ve igedislik baki-
mindan boélgeselsésizlik son derece yuksekti. S6z gelimi, Binbes
Milletler Kalkinma Programi (UNDP) 2009 Kenya Rapoa gore, ki
basina digen GSYH, Nairobi i¢in satin alma gicu paritesii73 ABD
dolari olarak belirlerken, bu Kuzey Bo bélgesinde 644 ABD dolari-
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dir’. 2003 yilinda Giiney Afrika icin, UNDP, en zengiblde olan
Gauteng icin kil basina digen GSYH’nin 18.082 ABD dolari ve en fakir
bélge olan Limpopo icin 2.638 ABD dolari olarak at.*°

iv. Hem Guney Afrika hem de Kenya, farkhliklarizigme bglamak
ve yeni sistemleri Uzerinde bir agihaaya varabilmek icin &alarinin
deneyimlerinden faydalangtir. Guney Afrika, buyik olcide Alman
sisteminden etkilennglir. Kenya'ya gelince, o da bluyuk oranda Glney
Afrika modelinden etkilenngtir. Artik iki Glke de, “bolinmg” ve “re-
kabetci” sistemlerden ziyade, “butugilké’ veya “paylagilan” ve ortak-
lasa cok katmanli yonetime vurgu yapan sistemlere psiahiileride
aciklayacgim Uzere, dier anlamlarinin yaninda bunun bir anlami da,
hem Kenya'da hem de Gulney Afrika'da pek cok yetkinhesela Ka-
nada’'ya kiyasla daha fazla 6zegkli sahip yerel (eyalet) hikumetleri
arasinda paytamis oldugudur.

v. Etnik kdken ve dine dayali kimlik sorunlari, hédenya’da hem
Guney Afrika’da son derece carpiciydi. Guney AfdeaBeyazlar, ya-
salar yoluyla Siyahlari demokratik politikalardagldmisti*'. Kenya'da
pratikte siyaset, kabile tyglitizerine kurulmstu ve buna ek olarak, din

° United Nations Development Programrk@nya National Human Development
Report 2009 (Youth and Human Development: Tappireg WUntapped Resource)
(UNDP Kenya, June 2010) p. 77; ¢#m adresi <http://174.121.129.66/
~undpke/index.php/resources/download/21>simritarini: 10 Ekim 2011. Ulke or-
talamasi 1436 dolardir.

19 United Nations Development Program@®euth Africa Human Development Report
2003 (The Challenge of Sustainable Development dnthS Africa: Unlocking
People's Creativity)(UNDP South Africa, 2003) http://hdr.undp.org/eports/
national/africa/southafrica/south_africa_2003_ ehmp@81.

1 Guiney Afrika “Apartheid” (ayrilik) sistemi, cok lisien bir sistemdi. Oldukca ayrin-
tih bir ayrimci yasalar sistemi yoluyla “irklar”iresmi olarak ayrilgh bir yonetim
bicimiydi. 1948 yilinda resmf olarak kabul edildkkt irklara dayali ayma ve ay-
rimcilik cok daha erken tarihlerden beri Giney Kdimin ayirici 6zelliiydi. S6z
gelimi, 1913 Arazi Yasasl, “belirlengiibolgeler olgturulmasinisart kasuyordu ve
Siyahlarin bu bélgelerin ginda toprak satin almasini yasakliyordu. Daha sb@&
Kentsel Alan Yasasi, belli, denetim altindg&itlar haricinde, Siyahlari kentsel alan-
dan dshyordu. Meshur 1950 Nifus Kaydi Yasasl, tim Guney Afrikallaklarina
gore siniflandinyordu ve 1950 Grup Bdlgeleri Yas#é$m kentsel alanlari ayiriyor
ve insanlarin sadece kendi “irk”ina ayrilan alagdgamasina izin veriyordu. Bkz.
Charles Simpkins “South African Disparities” (202D Journal of Democracy05.
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halki bolmekteydi. Buna keain, bu Glkelerin ikisi de ¢ok katmanli yéne-
tim bicimlerini, belli bir gruba 6zerklik verecekdimde tasarlamadilar.

Asagida Guney Afrika ve Kenya’'da kabul edilen butigikeveya
ortaklasa cok katmanli yonetimin anayasal cercevesini aadaryla
sunacgim.

ll. STYASI ARKA PLAN

Guney Afrika'daki 1994 secimleri ve 1996 Anayasétheyi me-
hur eden irk¢l yonetingekli apartheid’in sona eafini resmilatirdi. Bu
olaylarin dncesinde; Beyazlardan @uo yonetimin, iktidarin azinlktaki
Beyaz seckinler grubundan demokratik yollarla segilve muhtemelen
Siyahlardan olgacak yonetime gegni saslayacak demokratik secimleri
duzenlemeyi kabul efti dikkat cekici bir mizakere sireci ggmmsti.
Secimlerden Onceki 1993 “Sdzgitae”si, “YoOnetimin; ulusal, bolgesel ve
yerel diizeyde yapilandirilagg her dizeyde demokratik temsil olgca
ve etkin ¢agmalarini sglamak Uzere “yOnetimin butiin dizeylerinde,
0zgun ve elvesli yasama ve yurutme erkleri olagahtkumlerini igeri-
yordu'?.

Bununla beraber, yukarida da belirtgdiizere, ¢ok katmanli yo-
netim halen tarfma konusuydu. Nelson Mandela yonetimindeki en bi-
yuk bagimsizlik hareketi olan Afrika Ulusal Kongresi (AUKg gore,
bu hiktmler buyik bir tavizdi. Kongre, higbir ¢olatknanli yonetim
bicimini istemiyordu ve buna ksrc¢ikmak icin gecerli nedenleri vardi:
Oncelikle AUK, federalizm talep eden dost tavirley@z yoénetimin
amaclarindagupheleniyordu. Dost tavirli Beyaz yonetiminin, agahkli
ve denetimleri altindaki yegan bolgelerini ellerinde tutarak demokra-
sinin ve ¢@unluk yonetiminin sonuclarindan kurtulmak icin fealedi-
zenlemelerde 1srarci olgunu — hakli olarak — diintiyordu.ikinci ola-
rak AUK, yulzyillar siren irk¢i yonetimin neden ofadu Gliney Af-
rika’daki Siyahlarla Beyazlar arasindaki blyt®zIligin, sadece kay-
naklarin dgihmi yetkisine sahip guclt bir merkezi hikimette @glebi-
lecesine inaniyordu. Cok katmanli yonetim sistemindenikt, daha az
etkili olacakti. Uglincti olarak, yerel birimler yaranin, Beyazlar, tlke-
nin ve tlke kaynaklarinin biyuk bolimu Gzerindekicgni korurken,
Siyahlarin kabile topraklarina surufglii irk¢i apartheid bdélinmesine
benzeyecginden korkuyordu. Oger taraftan, cok katmanl yonetim tGze-

12 50uth Africa Interim Constitution, 1993 SchedulBrihciples XVI, XVII, and XX.
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rinde Israr eden siyasi partiler, cok katmanliesistyoluyla ¢cgunluga
dayall yonetim tizerinde bir tir denetime sahip distiyordu. iktidarin
tek bir merkezi hukimette toplanmasindan gméidiyorlardi ve eyalet-
lerin bu iktidari dengelemesini istiyorlardi. Bumdbaka milliyetci bir
grup, Inkatha Ozgiirlik Partisi, —@mlukla Zulus olan — kendi men-
suplarina 6zerklik verecek bir sistem istiyorlardi.

Bugun, 1993 sozienesinin gerektirdii gibi, Gliney Afrika Ana-
yasasl, ulusal diizey, eyalet dizeyi ve yerel dizenak Gzere U¢ yone-
tim dizeyi 6ngérmektedir. Sistem, etnik gruplareertiik taniyacak
sekilde tasarlanmargtir; genel olarak eyalet sinirlariyla etnik gruplar
ortismemektedir. Gecrgie ihmal edilmg bdlgelerde kalkinmayi ger-
ceklsstirebilmesi ve hizmetlerin g dagilimini gozetebilmesini $#a-
mak icin ulusal hiikimete yeterli dizeyde yetki tamasina 6zel dnem
verilmistir. Ulkedeki ¢ok katmanli yonetim sisteminin eredmli unsuru,
Almanya’daki bitinlgik sisteme benzegekilde, “ortaklga yonetim”e
ili skin acik anayasal taahhutttr. Genel olarak eyalegkgkilerini ulusal
hikumetle paylgar ve yonetim dizeyleri arasindaki rekabet en ada i
rilmistir.

Kenya’'daki anayasa yapimi, Guney Afrika’dakindeR €arkli bir
gidisat izlemgtir. Baslangicta bilhassa, blean Kenyatta ve &an Moi
donemlerinde on yillar boyunca devam eden otoyieretime kagi olu-
san sivil toplum muhalefeti tarafindan yuratilgtiir. 2010 Anayasasi,
son derece uzun bir sirecin sonunda ortaya gtkmAnayasa reformu,
1990’ yillarda Kenya’nin siyasi gindemine gistim; fakat Kenya Ana-
yasas! Dgerlendirme Komisyonu, ancak 2000 yilinin sonlariadian-
mis ve ¢alsmalarina bglamistir. Geng capli bir halk katilimi programi-
nin sonunda Komisyon, “Herkes, ganin ¢ok fazla yetkisi oldiwnu
distintiyor™® kararina varngive “devletin yetkilerinin ve giictiniin ga
tilmasi konusunda halk arasinda gegapli bir uzlama” oldusu sonu-
cuna ulamistir*®. Komisyon, bilyiik oranda Giiney Afrika modeline ben-
zeyen cok katmanli bir sistem 6negtit>. Komisyonun tekliflerine ve

13 Constitution of Kenya Review Commissidine People’s Choice The Report of the
Constitution of Kenya Review Commission Short @ar&@002) p 10.

14 Constitution of Kenya Review Commissibimal Report(2005) p 241.

15 Kenya'daki anayasal g@erlendirme siirecine gkintiim taslak anayasalari da iceren
iyi bir kaynak derlemesi icin bkz. www.coekenyalgn.
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arkasindan gelen Ulusal Anayasa Konferansi tarafirstinulan anayasa
teklifine kag! guclt bir hukiimet muhalefeti vardi. 2005 yiliniiaka-
met, Konferans tarafindan sunulan teklifleri retideé cok zayif bir
yetki devri sistemine sahip bir anayasayi referamaisundu. Anayasa
reddedildt®. Nihayet 2010 yilinda, daha genbir anayasal reform
paketinin parcasi olarak karaieulan, “devredilen” yonetim sistemine
ili skin uzlagma sglandi.

Tum Kenyalilar, bir yandan siyasi tarihlerini hesdatarak, mer-
keziyetcilik ve adem-i merkeziyetgiin, kamu iktidarinin dorgiimli
olarak el dgistirmesinin araci olarak nasil kullanildggear gordid”.

Bu nedenle, ¢ok katmanli ydnetim Uzerinde varilatasmanin
Kenyalilarin uzun sire aklina gelmanoimasisasirtici desil. On yillar
boyunca siyaset, oncelikli olarak kabilegtaina dayanan secimlerde oy
kullanmak suretiyle, kabile temelinde yuritlulgtiti ve iktidarin sgla-
digi cikarlarin dgihmi carpikti: bakanlk secimlerinde kazanan adayi
desteklemi olan kabile ittifaklari, kendilerinden birinin ikarda olma-
sinin faydalarini gérmeyi umuyordu. g@r kabile gruplarina mensup
olanlar, kendi bélgelerinin kalkinmasi veya bengeyler icin gereken
dest&i gormeyincesasirmiyorlardi. Anayasa erlendirme Komisyonu
Baskani Yash Ghai, blytk bir gayretle, Konferansirkiydevrine iliskin
sund@gu tekliflerin “olumlu” oldugunu savunsa da, - ulusal bilikuv-
vetlendirmek ve 6zellikle yénetime katilimi artikpae benzeff — ikti-

6 Anayasanin neden {@risiz old@guna dair bir uzlgma oldgu gorilmektedir. Teklif
Edilen Yeni Anayasaya verilen hayir oyu, elbettari@vcut anayasa lehine verimi
oy anlamina gelmiyordu. Her ne kadar anayasanimigyonun da tespit effi,
Kenyalilarin ¢gunlugunun tek ve ortak talebi olan yuritmenin sinirlahahasi tale-
bini karilamadg icin onaylanmady iddiasi rgbet gorse de, aslinda sebep bu de-
gildi. Uzerinde uzlama sglanamamy olan dger konular da (bélgecilik (majimbo),
kadilik mahkemeleri ve arazi) belirleyici olmagtni Bunun yerine, gdzlemcilerin de
onayladgl gibi, referandumda, referandum tarihi yagklieca yavalamaya bglayan
ve 6nemli meselelere ganlasan etnik gruplar arasi amansiz bir kampanya yixitdl
must0.

1 Kenya'da yetki devrinin olumlu ve olumsuz ydnlénime olacgina dair bir Kenyali-
nin disinceleri icin bkz. Dan Juma "Devolution of PowerGmnstitutionalism: The
Constitutional Debate in Kenya and Beyond" Hithnicity, Human Rights, and
Constitutionalism in AfricgNairobi: International Commission of Jurists 2D88-58.

18 Yash Ghai “Devolution: Restructuring the Kenyarat8t (2008) 2Journal of
Eastern African Studie&ll at 214.
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dardakilerin ve iktidar arayinda olanlarin halk yanlisi kaygilar daha
azdi. Siyasi seckinler icin asil sorun, yeni sistgimde yol alacaklariydi.

Kenya’nin yeni anayasasl, secimgbaina gelen hukimeti ve ya-
sama organlari olan 47 “ilce” alftwruyordu ve yetkiler 2010 Anayasa-
sindaki bir Program’la diizenleniyordileride de anlatilaga tizere, s6z
konusu duzenlemeleri getiren anayasa hukumlerieg@iirika Anaya-
sasindaki duzenlemeleri ¢cok yakindan takip ediyoBlinunla birlikte,
yetki devri gorgmelerinde Kenyalilarin talepleri tzerinde direnitke
Guney Afrika’'daki benzerleri kadar gigli olmamasibir sonucu ola-
rak, resmi olarak yeni ilgelerin, Gluiney Afrika’dadyaletlerden daha az
yetkileri vardi ve gorece olarak daha kuctk birimdémalarindan do-
lay1, ulusal hiikiimeti denetleme potansiyelleri ddtgiktu. iiceler he-
ndz kurulmadi. Yeni anayasanin kabuliinden sonrardémecek ilk se-
cimlerde, yani 2012 yilinin sonu veya 2013 yilibaginda olgturula-
caklar. Bu arada ulusal parlamentodaki Kenyall yasaicular, merkezi
yonetimden yetki devri yonetimine yugak gecsi sazlamak icin gerekli
olan sayisiz yasay! hazirlamaklasodler.

IV. YETK ILERIN BOLUSUMU: PAYLA SILAN YETK ILER
VE GUCLU ULUSAL USTUNLUKLER

Yukarida belirtildgi Uzere, ne Guney Afrika ne Kenya, yetkilerini
goOrece olarak daha 0Ozerk kullanan yerel yonetimiergali geleneksel
federal modeli izlemstir. Bunun yerine yetkiler paysamistir, iki Glkede
de ulusal yonetim, Gluney Afrika’da eyaletlerle ygtanetimlere, Kenya'da
lcelere dgitilan gorevler bakimindan da ulus alti bir rolést.

Guney Afrika’da U¢ yonetim dizeyi arasindaki yebalUsimu
sisteminin hedefi, servet, hizmetler ve dolayisiyisgani gekmislik ba-
kimindan mevcut olan buyuksitsizligin strip gitmesinin 6nine gec-
meyi s&lamaktir. Bunun i¢in anayasa yapicilar, ulusal yoma ulusal
standartlar getirebilmesi ve bu standartlari ti@letjere ve belediyelere
dayatabilmesi gerelgine inanmglardir. BOylece, Anayasa, eyaletlerin
ve yerel yonetimlerin (belediyelerin) yetkileririi iprogramld® diizenle-

19 Constitution of South Africa 1996, Schedules 4 &ndListede yer almayan tim
yetkiler ulusal yonetime aittir.
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misse de, ulusal yonetimin yasama ve yuriutme yetkisatep olmadi
alan yoktuf®.

Guney Afrika’nin gemesi bakimindan hassas pek ¢ok konu, is-
kan, s@lik hizmetleri, gitim ve sosyal yardimkma gibi, “e zamanl”
olarak belirlenmgtir. Bunun anlami da, hem ulusal yonetimin hem de
eyalet yonetiminin bu konularda yasa yapabibgiie.

Fakat Guney Afrika’dagzamanllik, dier pek cok sistemdekin-
den farkh gler. Genel anlamdasegamanlilik, bir yerel yonetimin, sadece
ulusal yonetimin yasa yapmadialanlarda yasa yapabileégeanlamina
gelmektedir. Fakat ulusal yonetimin “alana girmeyetlamasiyla bir-
likte yerel birim, o alandaki yetkilerini kaybeddsiiney Afrika’da, hem
bir eyaletin hem ulusal yonetimin ayni konuda ygapmasi ve bu ya-
salarin cagmasi durumunda; ulusal yasanin, eyaletin telnaetkin
sekilde duzenleyemeyegiebir konuya ilgkin oldugu veya “ulusal gu-
venlik”, “ekonomik birlik” ve ortak pazar, devletizmetine girgte esit
firsat ve it muamelenin sganmasi veya cevrenin korunmasi gibi
alanlar bakimindan gerekli olgu durumlar dyinda, eyalet yasasi ge-
cerli olacaktir. Ayrica ulusal yasager bir eyaletin dier eyaletlere za-
rari dokunan veya ulusal ekonomik politikalarin ulggnmasini engelle-
yen “makul olmayan faaliyet”ini dnlemek amaciylekamimissa yine
gecerli olan ulusal yasa olacaktirUlusal yénetimin bwartlari yerine
getirmesi hi¢ de zor gddir ve boylece ulusal yasanin eyaletlergkiin
konulardaki &irligl fazla olacaktir. Uygulamada bu durum, ulusal yasa
larin, ayni alanda yasa yapma yetkisi bulunan aldal yasa yapmasi ve
eyaletlerin de bu yasalari uygulamasi anlamina edidir. Bundan &a
ulusal diizeydeki yurttme erki, ulusal yasalarindigne verdgi gorevleri
yerine getirmekte larisiz olan bir eyalete miidahale edebilecektir.

Kenya’'da (¢ yerine iki anayasal olarak givencenalalinmg yo6-
netim dizeyi bulunsa da, Kenya'daki yetki bglthtine ilgkin resmi
duzenlemeler, Guney Afrika’daki dizenlemelerle &ighu buyik ben-

% Anayasa, eyelet yonetimleri icin, mezbahalar, densive icki ruhsati gibi, birtakim
“Ozel” yetkiler siralar. Fakat Anayasanin 44(2)naiduyarinca ulusal yonetim, ulusal
guvenlik, ekonomik birlik ve “temel ulusal standartin korunmasi agisindan veya
“bir eyaletin, baka bir eyalete veya bitin olarak Ulkeye zararli mhakmayan faali-
yet ylritmesini 6nlemek” amaciyla, yasama “geregruldigt takdirde, bu alan-
larda da yasama faaliyeti gercegieebilir.

2L Constitution of South Africa section 146.
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zerlik tasir: es zamanhlik temel ilkedir; ulusal hikimet herhahgiko-
nuda yasa c¢ikarabilir ve ulusal yasalar, Guneykafda ulusal yasalarin
eyalet yasalarinin Gzerinde say#idaynisartlar altinda ilce yasalarinin
lizerinde sayilacakff.

V. VERGIYE iLiSKIN DUZENLEMELER: MERKEZI GE-
LIR TOPLAMA VE E SiT PAYLA SIM

Hem Giney Afrika’da hem Kenya'da vergiyeskin yetkinin
paylaimi, genel yasama ve yiritme yetkilerinirgdianinda belirleyici
olan benzer sebeplerin etkisindeydgek tek tek yerel birimlerin vergi
koymasina ve vergi gelirlerini toplamasina iziniyeeydi, tlke capin-
daki servet ve galinislik esitsizligi ¢coztlm olmazdi. Dolayisiyla iki
ulkede de anayasa, ulusal yonetime ekonomi Uzesrd&enetim hakki
verir ve vergi denklgirmesini dngorur. Guney Afrika’nin eyalet ve be-
lediyelerinin ve Kenya’nin ilcelerinin buyik gelartirici yetkileri bu-
lunmamaktadir. S6z gelimi Guney Afrika’nin eyalatleen cok gelir
getiren (kgisel gelir vergisi, kurumlar vergisi velétme vergisi gibi)
vergiler koyamaZ ve Kenya Anayasasl, ilcelere sadece iki vergiasa
— emlak vergisi ve @ence vergisi’. iki tilkede de bu vergiler dahi ulusal
kurallara tabidir.

Yerel birimleri gercek vergi 6zerlginden mahrum edermigibi
gorunen ve vergi dengesigliyaratan bu sistem (yerel birimlerin gider
yukumldlukleri, gelir artirma giclerinde cok dahezladir), ulusal di-
zeyde toplanan gelirleri gler yonetim duzeyleri arasindasite pay”
usulilyle dgitan anayasal dizenlemeyle hafifletilir. Hem Guddgka
hem Kenya anayasasi, ulusal diizeyde toplananmedince yonetimin
farkl duzeyleri arasinda bolinmesini ve ikinciralada yerel birimlerin
payinin git sekilde bélinmesini gerektifit. Bu bolizimde kullanilacak
Olcut, iki sistemde de benzerdir. g@r olcutlerin yaninda ayrica yerel
birimlerin ihtiyaclarinin ve geymislik standartinin hesaba katiimasini
gerektirir. iki anayasa da gelirin ba{iimii Gizerine tavsiye sunacak ba-

2 Bkz. Constitution of Kenya, 2010, articles 186 48d..

23 Constitution of South Africa section 228.

24 Constitution of Kenya article 209.

%5 Constitution of South Africa section 214 and Cintibn of Kenya articles 202 and
216 — 218.
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gimsiz bir komisyon kurdf. Fakat Giiney Afrika'daki anayasa
yapicilardan farkli olarak Kenya'dakiler, ulusalnghimin ilcelere ge-
rektigi sekilde kaynak s#gayacaina guvenmedinden ulusal gelirin
%15'ine git bir asgari ilce pay! Kenya Anayasasina konuimg’.

VI. ULUS-EYALET-YEREL YONET IM iLiSKIiLERI: ISBIR-
LiGi, ESGUDUM VE DANI SMA

Batin ¢cok katmanli sistemler, yonetimler araggielim icin me-
kanizmalar gerektirir. Yiksek orandgzamanlilik da bu mekanizmalari
¢ok daha dnemli hale getirir. Gliney Afrika ve Keayeyasalari, bunun
icin yasamaya ve yuritmeyesKkin yonetimler arasi kurumlarin bir bir-
lesimini kullanir.

Guney Afrika, anayasada yurutmeyskin yonetimler arasi i
kiler icin kosullar dngérurken nispeten glmadik bir adim atnstir.
Isbirligi icindeki Yonetim bglikli bolimun tamami, hiyersik bir dii-
zenlemeden ziyade ortagh vurgu yapmak amaciyla, G¢ yonetim dize-
yini “dizey” olarak dgil, “alan” olarak tanimlar, bir yonetimin “der
alanlardaki yonetimlerin anayasal stattsine, kuaonméd, yetki ve go-
revlerine kagl saygili davranmasini”, “gder alandaki yonetimlerin ¢go
rafi, kurumsal butinkiiyle gorevlerine ikkin butinlgine gasp etme-
yecek bicimde” davranmasini ve “dostangkileri gelistirmek”, iletisim
ve ggudumi sglamak suretiyle “kasilikli gliven ve iyi niyet cerceve-
sinde dgerleriyle sbirligi yapmasini” dngorensbirligi halindeki yone-
tim ve yonetimlerarasi kiler Gizerine bir dizi ilke getirf.

Ayni zamanda bu bolim, yonetimler arasgkileri diizenleyecek
usuller getiren ulusal yasalar gerektirmektediry@aetimlerin aralarin-
daki sorunlari mahkemelere stamaktan kacinmasi geregii belirt-
mektedir. Son gereklilik, en somut olanidir: mahkémn uzlamaya

% Constitution of South Africa sections 220 — 22H &@onstitution of Kenya articles
215 and 216.

2" Bu hukmiin hem kati hem belirsiz gluhemen sorunlar yaratmayaslaanistir. Geli-
rin %15’inin ilcelere gitmesi kaulu, kati bir kguldur fakat %15 olarak hesaplanir-
ken alinacak temelin ne olgu ac¢ik dgildir. Anayasadaki kullanim “ulusal dizeyde
toplanan gelirin %15'i"seklindedir. S6z gelimi hayir kurumlarinin finansmanda
kapsayip kapsamatina ve ulusal borglarin %15 hesaplanmadan énceontasmi
gelirden digulecesine dair targmalar vardir.

%8 Constitution of South Africa Chapter 3.
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varmak icin makul gigimler yapiimamg olmasi halinde ydnetimler
aras| sorunlara bakmayabilir. Kenya Anayasas! da dieleri kabul
eder; fakat mahkemelerin, yargisal yollagidda makul uzlgma giri-
simleri olmadg! takdirde davalara bakmayabilgoga 6ngtéren hikmu
benimsemeziki anayasada da 6ngoriilen yonetimler arasi diizesgm
sisteminin en dnemligievlerinden biri, yerel birimlerin uygulamasi ge-
reken ulusal yasalarin, farkli yénetim dizeyleasanda devamli isth-
relerle ortaklga gelstiriimesini sa&lamaktir.

Guney Afrika'da, eyaletlerin uygulayacaklari ulusalsalar Gze-
rinde mutabakata varmalari gergkijeklindeki amag, eyalet yonetimle-
rine boyle yasalar hakkinda ulusal parlamentonuncikmeclisinde,
Eyaletler Ulusal Konseyi (EUK)'nde toplu stz haklariimesiyle ger-
ceklestirilmistir®®. EUK, aslinda, “yasamaya skin yonetimler arasi
ili skiler” forumudur. Alman Bundesrat model alirgtn. Eyaletlerin ya-
sama organlari, EUK'ye, eyaletteki yasama ve yueltrganlari tyele-
rinden olgan bir heyet gonderir. Heyetin glumundaki esnekiin
amacl, EUK’ta gorgillen belli bir konuda uzman olan eyalet icindeki
siyasetcilerin katilimini ggdamaktir. En dnemlisi, heyetin EUK'taki tek
oyunu kullanmasekli, eyalet yasalari tarafindan belirléflirBaska bir
ifadeyle, eyalet yonetimlerinin EUK’ta gercek anldans6z hakki vardir.
Burada eyalet hikimetleris @amanli gorevler alaninda ulusal yasalar
kabul edilirken, ulusal hukimetle yakinsKiler kurabilirler. S6z gelimi
ulusal hukimet, liseler icin standartlar getiresatar kabul etmek iste-
diginde, siniflarin buyuklgl, diploma alabilmek igin ut@masi gereken
standartlar, vb., yasanin sadece Ulusal Meclistg/lanmasi yeterli de-
gildir, ayrica EUK’ta bulunan dokuz eyaletten enadizsi tarafindan da
onaylanmalidir. Eer EUK boyle bir yasay! kabul etmeyi reddederse,
sadece @er meclisin, Ulusal Meclisin, yasayi Ucte ikiggmlukla kabul
etmesi halinde kabul edilebilir.

Yasa tasarilari EUK’a gelginde eyalet heyeti, ulusal hikimetin
dikkatini, eyalet keullarina uymamasi, eyaletin gerekli altyapiyistiu
rabilmesi i¢cin uygulamaninsamali olmasi gerekdi, yasada ihmal edi-

29 Constitution of South Africa sections 60 — 65 &i6d

%0 Giiney Afrika eyaletleri, parlamenter sistemle yidine Eyeletin yasama organinin
kendi EUK heyetine verdi oy talimatinin yénetimdeki parti tarafindan blelivecei
ve mevcut hikimetin politikaalrini ve cikarlarimngitacg anlamina gelir.
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lenler gibi sorunlara ¢ekebilir. Elbette yurtutmelygkin yonetimler arasi
forumlarin iyi slemesi halinde, sorunlar yasa tasarisi parlamengaya
nulmadan ¢ok 6nce bu forumlarda giindeme getirdircézilir. Fakat
eger ulusal hikimet, bu forumlarda eyaletlerin geldrine kulak ver-
mezse, sorunlar tekrar, fakat bu kez EUK'un tere#ligi kamu foru-
munda gindeme gamabilir. EUK’nin yasalari reddetme gticinin olmasi,
ulusal hikimeti, parlamentoda muhalefetleskaymaktansa, eyaletlerin
yuritmeye ilskin yonetimler arasi forumlarda gindeme gegiraindi-
selerini gidermek konusundastek edecektir.

Kenya Senatosu da yerel birimleri, yani Kenya éceli temsil
edeceksekilde tasarlanmgtir. EUK gibi, herbirinin tek oy hakki olan
heyetlerden meydana gelmektélirBuna kagin Kenyali senatorlerle
ilce hukiimetleri arasinda gaudan bir ilgki yoktur. Kenyali senatérler
dogrudan ilcelerde secifif ve heyetin oyunun ne yonde olaosa heyet
baskani karar veri’. ilce yénetimlerinin, bu ydnetimlerin uygulamasi
gereken ulusal yasalarin uygun olmasini ve geiiekgkilde finanse
edilmesini sglamak amaciyla Senatodaki ilce heyetleriyle nasileb
kilesim icinde olacgini zaman gosterecek.

Yuratmeye ilgkin yonetimler arasi forumlar éngéren ve ulusal
parlamentoda boélge temelli ikinci meclis giuran bu hikumler yoluyla
hem Glney Afrika Anayasasi hem de Kenya Anayasdissal yoneti-
min gucll, potansiyel olarak muidahaleci yetkilerkasmayl amacla-
maktadir. Bununla beraber, ileride de belirfgeetzere, bu hikiumlerin
nasil uygulanaga, bu kurumlari olgturanlarin kontroli gindaki ko-
nulara bglidir.

VII. ANAYASANIN USTUNLU GU

Cok katmanli bir yonetilgeklini anayasa yoluyla kabul etme ka-
rari, ulusal hukimetin, gecici bir gonlugun hevesine uyarak sistemi
geri cevirememesi veya guclu yerel birimler riadina daha zayif bi-
rimlerin 6zerklgini baltalayamamasi anlamina gelmektedir. Dolajasiy
Guney Afrika’daki eyaletlerin ve Kenya'daki ilceier ¢cok katmanli
sistemin statlsine gkin anayasa dgsikliklerini onaylamasi gerek-

31 Constitution of Kenya article 123(4).
%2 Article 98.
% Article 123(4).

Journal of Constitutional Law - Volume: 1/ Isshi¢Year: 2012



552 Cok Katmanl Yonetim Sistemi Tasarlandkikyakin
Do6nem Ortak Yonetim Denemesi

mektedir. Bunun yanindager bir eyalet veya ilge, yonetimler arasi bir
surecten memnun gise, son s6zl sdyleyecek olan mahkemedir.

VIII. K IML IK: GUCLEND IRMEDEN TANIMA

Guney Afrika ve Kenya'daki ¢cok katmanl yonetimiimdiye ka-
dar bahsetgimiz tasvirinde kimlge dair hicbir ifade olmamasi dikkat
cekicidir. Guney Afrika acgisindan bunun nedeni, &ii\frikalilarin
kimlik sorunlarini ele alirken ¢ok katmanli yonetikullanmamay: ter-
cih etmeleridir.

Her ne kadar muhafazakar Afrikall Beyazlar ve Ihika©Ozgirlilk
Partisi balangicta, ygadiklari bélgelerde iktidarlarini ellerinde tutmayi
salayacak bir sistem kurmayl umsa da, eyalet simmbarcizimi, belli
gruplara ozerklik vereceg$ekilde tasarlanmadi. Bir grup uzman tarafin-
dan 1993 yilinda hazirlanan “Guney Afrika’da Bog&l raporunun
acikladg! gibi, “gecmiten gelen irksal ve etnik bélinme g6z 6nine
alindginda, yeni bir bdlgesel politikanin ve bolgeselan dizisinin bu
bolinmeyi tgvik eden bir etkisi olmasi gercekten talihsizlikialu (...)
Bdlge sinirlari gizilirken asli hedef, etnik acidaomojen 6zel birimler
yaratmak olmamalidir®

Kenya Anayasasinin yargtidurum daha karmygtir. Kenya si-
yasetinde etnik unsur giicliidtive yetki devri sistemine en uygun birim
turd konusunda andmazliklar ¢cikmasinin en blyuk nedeni, etnik politi-
kalarin yeni yonetim bicimi icinde nasil var olgca@orunudur. En so-
nunda anayasa yapicilar, yeni ilceleri stlmurken, eski (1992 tarihli)
idari birimlere bavurmustur®®. Kirsal alanda bu yeni ilcelerin go, belli
etnik gruplarin hakimiyetindedir; fakat kentsel rd&rda farkli etnik

3 Consultative Business Movement, Regions in Soutit# Constitutional Options
and Their Implications for Good Government and arfSoEconomy, Confidential
Report for Discussion with Political Parties (199%). vi-vii.

% Bkz. Michael Bratton and Mwangi S Kimenyi “Votirig Kenya: Putting Ethnicity in
Perspective” (2008) Journal of Eastern African Studie®&’2-289 and Yash Ghai
“Devolution: Restructuring the Kenyan State” (20@Journal of Eastern African
Studie?11 at 217.

% Bkz. Committee of Experts on Constitutional Revieiwal Report(Nairobi October
2010) p 98, http://www.coekenya.go.ke/ index.phpiogcom_content& view=
article&id=217:coe-final-report&catid=35:latest-nswetrieved on 13 October 2011
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gruplarin (ve dinleriny karsimi azirlikhidir. Béylece resmi olarak ilge-
ler belirli gruplara 6zerklik tanimak Uzere kurulams olsa da uygula-
mada bazilar1 6zerk olacaktir. Bu, bir kisminin y@Rkabilelerinin adla-
rini tagitmasindan da angdmaktadir.

Buna kagin, ne Giney Afrika anayasasi ne de Kenya anayasa:
kimligi yok sayar, fakat ikisi de, g#lilik yonetimini, dncelikle, yetki
devri mekanizmalarindan farkli anayasal mekanizraadayandirir. Gu-
ney Afrika Anayasasi, kamusal alan icinde, grupliimin kurumsalli-
gini en aza indirir (parlamentoda belirli etnik glarpicin 6zel sandalye
bulunmaz; eyaletler ve belediyeler etnik cizgilegére orgutlenmez;
ulusal yonetimdeki yetki payani kisa geg dénemleriyle sinirhdir).
Bununla beraber, 0zel alan iginde, kimlik ¢cikararfetnik koken, kl-
tar, dil, din, vb.) tanir ve yargi da dahil olmakeiie devlet memurlukla-
rinda farkll gruplarin @t temsilini 6ngoriit®. Ayrica kiltiirel ve dilsel
haklara ilskin sglam giivenceler sunar. Oria on bir resmi dil belir-
lenmistir ve digerlerine de birtakim anayasal giivenceler vesiirir.
Guney Afrikalilarin, “resmi dilde veya sectiklerir @ilde esitim alma
haklar” vardir ve “samimi ve gonulli” olgu middetce, kamu kurum-
larinda dinsel ayinlere izin veriimektetfir

" Bu yazi, Kenya'daki dinsel kinile iliskin sorunlari targma amacl dgldir. Ulke
biylk oranda Hristiyandir (%83), Muslimanlarin (%1% caitli baska dinlerin
olusturdugu kicik bir nifus da vardir. (Wycliffe A Oparang809 Population and
Housing Census Resul{&enya Census 2009, 2010) http://www.knbs.or.kedtloc
PresentationbyMinisterforPlanningrevised.pdf.

Din, anayasa yapimi sirecinde bilhassa gecerkdu haline geldi. Anayasa ger-
lendirme sirecinde Hristiyanlar, kadilik mahkemigeiekoruyan bir hikmin anaya-
sada tutulmasina itiraz ettiler. Bu hikium, ZanziBattani ile Britanyalilar ve yeni
kurulan Kenya yodnetimi arasindaki agrtea uyarinca 1963 tarihli Bamsizlik anaya-
sasina eklenrgti. Anlasma, “on millik kiyi seridini”, Kenya kiyilari boyunca devam
eden arazkeridini Sultanlik’tan alip yeni Kenya devletine i@rdu. Kasiliginda
Kenya, dger seylerin yaninda, yuzyillardir bu kigeridinde gleyen kadilik mahke-
melerini kaldirmama s6zi verdi. Daha detayl bastmma icin bkz. Committee of
Experts on Constitutional Revietnal Report(Nairobi October 2010) p. 58,
http://www.coekenya.go.ke/index.php?option=com_ent&view=article&id=217:c
oe-final-report&catid=35:latest-news, veri alimit&l3 Ekim 2011.

% Constitution of South Africa section sections 196} (public administration) and
174(1) (judiciary).

% Constitution of South Africa section 6.

0 Section 29(2).
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Kenya Anayasas! kimlik konusunu Guney Afrika’damabki daha
farkl ele alir. Glney Afrika gibi o da dili, kltél ve dinsel haklari ko-
rur ve kamu hizmetlerinde Kenya’'daki tim topluluktatemsilini 6ng6-
rir*!. Fakat tum gruplarin kamu hayat icinde temsitiada fazla 6nem
verir. Ornegin, Parlamentonun iki meclisinde, yani Ulusal Msclie
Senato’da ve ilce konseylerinde, belirli cikar danp(kadinlar, gencler,
engelliler, kciler ve (diger) marjinal gruplar) icin sandalye ayriknr**
siyasi partilerin “ulusal bir karakter”i olmasi gé&fidir (baska bir ifa-
deyle, sadece bir ya da iki etnik gruptansamaz}® ve Kabine, “Kenya
halklarinin bélgesel ve etnik g#ili gini yansitmak” durumundadft

IX. AVANTAJLAR VE DEZAVANTAJLAR

Anayasa secgenekleri gierlendirilirken, Guney Afrika/Kenya mo-
delini dikkate almak igin gecerli nedenler vardakat bazi ¢ekinceler de
vardir.

Oncelikle, cok katmanli yonetimin bitigile veya ortaklaa mo-
deli, gucli merkeziyetci denetim isteyenlerle yayeérklik isteyenlere
bir bulusma noktasi sunar. Bolgelere, kamu politikalarinentwcelikle-
rin kendi ihtiyaclarina uygun olmasinigtayacak bir karar alma alani
birakir. Vatandglar, gorglerini aciklamak icin, bgka bir siyasi alana
erisebilmenin avantajlarindan faydalanirlar. Steverediman’'in Giiney
Afrika hakkinda soylegi gibi, eyaletler “alternatif bir temsil sahasi”
sunar ve tabani gjturan vatandagruplarinin, eyalet dizeyinde, uzak-
taki bir merkezde oldgundan cok daha fazla dikkate alinryenslari
vardir: “Eger eyaletler olmasaydi, yonetimi uzaktan, yukariegagiya
kontrol etme imkani cok daha az oluréfu”Yine merkeziyetci yonetim,
tum vatandglarin it haklardan faydalanmasini, kaynaklarin yeniden
dagilimini ve marjinal bolgelerin ihtiyacglarinin kalanmasini sglaya-
rak tim ulke icin standart agjfturma yetkisini de elinde tutmaktadir. Bu

“1 Constitution of Kenya articles 32 (religion), 4driguage and culture) and 232(1)(h)
and (i) (public service).

“2 Articles 97, 98 and 177(1)(b) and (c).

3 Article 91(1)(c).

“ Article 130(2).

> Steven Friedman "Why We Need Provincial GovernsieBusiness Day9 March
1998.
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ulusal rol, sadece ulkenin gghesini desteklemekle kalmaz, ayni za-
manda merkezka¢ kuvvetini dengeleyerek ulusal ugluygusuna da
katkida bulunur.

Ikinci olarak, yerel birimlerin ulusal parlamentogar almasiyla,
yerel (eyalet/ilce) perspektif ulusal dizeyde ifamfeami bulur. Giney
Afrika’da EUK ve Kenya'da Senato, arka arkaya gederayasalarinda
belirtikleri “isbirligi icinde yonetim”e olan kgiliklarinin da somut bir
ifadesidir. Guney Afrika’da EUK, “eyaletlerin telaglarina veya dier-
lerinden ayri olarak faaliyet gbstermemesini; aksmusal yasama faa-
liyetleri sureciyle gercek anlamda butigmteelerini” salar*®. Ayni za-
manda EUK’un roll, ulusal hiikimetin, eyaletleritiyag ve c¢ikarlarini
dikkate almasini gerekli kilar. Gergcekten de EUK|uSal yonetimle
eyalet yonetimi arasinda bir kdprudur’. Kenya Sesatile ilceler ara-
sindaki bglar, biraz daha dolaylidir. Buna kar Senato, ilcelerin go-
ruslerinin ulusal duzeyde dile getirilgli bir forum sunar. Hem Giuney
Afrika’daki EUK hem de Kenya Senatosu, yerel biend ulusalglerde
pay veren bgka kurumlarla tamamlanir. S6z gelimi yargi sisteyeiel
birimlerin anayasal ¢ikarlarini korur. Her ilcede ¢grup b&imsiz ulusal
kurum, hikimet Uzerinde denetim uygulayarak demikrgdnetimi
tesvik eder. Guney Afrika’daki Secim Komisyonu ve Kergaki Ba-
gimsiz Secim ve Bolge Komisyonu bunun en iyi drnedle Bunlar,
yerel secimler de dahil olmak Uzere tim secimlédemler. Giney Af-
rika’nin Ulusal Maliye ve Vergi Komisyonu ve Kenya Gelir D&i-
lim1 Komisyonu, yerel birimlerin vergi cikarlarimizlastirmaya yardim
eder. Ve bunun gibi, tim bu kurumlar birlikte, ylebg&rimlere ulusun
yonetiminde pay verir ve cemaat sistemini etkisiark

Uclincii olarak, Giiney Afrika ve Kenya butigikemodeli, yerel
birimlerin gelsmekte olan Ulkedeki oldukgasitsiz olan durumlarini
kolaylikla diizenler. Kabul ettiklerisezamanli yetkiler modelinde, ulusal
yasalar, eyalet veya ilce geradttakdirde bunlari d&stirene kadar her
yerde uygulanir. Aslinda ulusal hiikkimet, kendil@sama faaliyeti yU-
ritmeyi tercih etmeyen — veya bunu yapamayan —trbirimler adina
yasama faaliyetlerine devam ediyor olacaktir.

¢ Christina Murray and Richard Simeon “From PaperPiactice: The National
Council of Provinces after its first year” (1999) A Public Lawd6 - 141.
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Fakat batunlgk modelin dezavantajlari da vardir. Birincisi kar-
masikligidir. Bu, bazi yerlerde agik¢a gorunur. En temkl éistlenenler,
yonetimin her dizeyindeki siyasetciler ve birolagtinuhtemelen dst-
lendikleri rolt kavramak icin ¢cabalayacaktir. Yesgyasetcilerin ulusal
yasama organiyla yakin gkiler kurmasi gereklifii, yerel siyasetcileri
bu ikisi arasinda birakarak onlar acisindan buyiikzorluk olacaktir;
bdylece hizla yerel siyasetten uzagkpaulusal siyasete yalgabilirler.
ikinci meclisin (EUK/Senato) lyeleri daha da zorutadadir. Bunlar,
sik sik merkezden ve bdlgelerden gelen ve birlarigglsen baskilara
maruz kalan hem ulusal hem yerel diizeyde siyasedqil

Modelin karmaikhgi, sorumluluk bakimindan ortaya c¢ikan kar-
masada da acikca belli olmaktadir. Kétu bir yasanimusdusu kimdir?
Yasay! geciren ulusal hikiimet mi yoksa onu uygulayerel hikimet
mi? Vatandglarin, d@al olarak, kolayca kafasi kamistir. Peki ulusal
yasalarin yerel birimler tarafindan gergkiibi uygulandginin deneti-
minden kim sorumludur? Bu yasalari kabul eden dlld&aeydeki siya-
setciler mi yoksa yerel hikimetleri denetleme goodan fakat yasala-
rin kabullti g@amasinda ¢ok sinirl bir rol oynayan, hatta Kengdid; rol
oynamayan, eyaletin/ilgenin halki tarafindan secierel meclisler mi?
Sorumluliga iliskin sorunlar, cok katmanli sistemlerde yaygindakait
batinleik bir sistemin belirgin nitefii olan sorumluluk paykami yo-
luyla telafi edilirler.

Bltunlesik sistemin ikinci dezavantaji, ¢cok buyuk Ol¢cidengd
timler arasi ilskilere ba&imli olmasidir.Suphesiz hicbir ¢ok katmanl
yonetim, yonetimler arasi gkiler olmaksizin cagamaz.Isbirli gi ve e-
gudum gerektiren durumlar kaginilmazdir; gpazliklarin ¢o6zimua ge-
reklidir ve yeni kgullar gindeme geldikge gorev ve sorumluluklars: ili
kin duzenlemeler yapilmasi gerekecektir. Sorumlialui paylaildig
ve Ozellikle bir diizeyin yasalari yagi digerinin uyguladg butinleik
bir sistemde, yonetimler arasi dgna ve ggudim ¢ok daha dnemlidir.
Fakat, daha 6nce belirtilgligibi, yonetimler arasi igkilerin bazi deza-
vantajlari vardir; so6z gelimi, genellikle, kamunhbitgisi disinda yurut-
meler arasi an{ana yoluyla yurutulurler. Dahasi surekli dgma ve §-
gudum gereklilgi gelismekte olan tlkelerde zaten sinirli olan kaynaklar
uzerinde fazladan bir maliyet olabilir.

Elbette ki bu avantajlar ve dezavantajlar, farkdglamlarda farkl
sekillerde ortaya cikacaktir. Tasarimdaki kucuk arkfarkl siyasi ve
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birokratik tutumlara neden olabilir. Fakat en 6nsirilkenin tarihi ve
siyasi dinamikleri, yonetim dizeyleri ile her dideki yonetimler arasi
ili skileri etkileyecektir. Bu noktada Guney Afrika ikkenya arasindaki
fark aciktir.

Guney Afrika'da AUK’un nifuzunun, ¢cok katmanl ydime Uze-
rinde buylk etkisi olmgtur. AUK, Ulusal Meclisteki 400 sandalyeden
264'Unl almgtir ve dokuz bélgeden sekizini kontrol etmektédiKa-
pali liste nispi temsil se¢im sistemi, ulusal sdeite eyalet secimlerinde
parti listesiseklindedir (her segmen, Ulusal Meclis icin tek ay eyalet
meclisi i¢in tek oya sahip) ve parti g@gtirmeyi yasaklayarak (bir parti-
den dgerine gecen vekil sandalyesini kaybeder) partitaya, her vekil
uzerinde siki denetim imkani verir. Teksb® siyasetcilerin, yerel ¢i-
karlar1 dile getirmek bakimindan fazla olgngoktur. Esasinda ulusal
hukimet tim tlkeyi kontrol ed®r

Ulusal dizeyde muhalefette olan bir partinin kohtettigi bir
eyalet, firsat buldgunda bgmsiz hareket eder; fakat, EUK tarafindan
onaylanan ve lzerinde glayiciligi olan ulusal yasalarla kisitlanir. Ana-
yasada aciklanashirligi icindeki yonetimin gerekleri, yonetimler arasi
mizakere ve uzimalar yoluyla oldgu kadar iktidar partisi sistemi yo-
luyla da guvence altina alinir. Bunun sonucund&\gdetler, ulusal si-
yasette bolgesel diinceleri cok fazla ifade edemezler.

fice yonetimleri olgturulduktan sonra Kenya’'daki durum muhte-
melen oldukca farkli olacaktir. Kenya'daggovekil, tek vekil ¢cikaracak
secim bolgelerinden secilir ve parti sistemi zagifBagkan, parlamen-
toda ¢cg@unluga sahip olmayabilir. Olsa dahi, istikrarsiz olacakbola-
yisiyla bgkanin giindemini parlamentodan gecirmek hi¢ de kolaya-
yacaktir. Dahasi, vatandar siyasetcilerden verdikleri oy kalrginda
kendi secim bdlgelerine somut faydalsanasini beklerler. Bu nedenle,
her ne kadar senatérler kendilerini secen ilcetexgudan bgl olma-

47 April 22, 2009 General Election Results - Repalof South Africa TotalsElection
Resources on the Internethttp://electionresources.org/za/provinces.phptiele=
2009> very alim tarihi 13 Ekim 2011.

“8 Kapall liste nispt temsil secim sisteminin bun@gipvardir. Ulusal secimlerle eyalet
secimleri, parti listesgeklindedir; her se¢cmen, Ulusal Meclis icin tek oy eyalet
meclisi icin tek oya sahiptir. Parti gigtirme yasaktir; bir partiden gierine gecen ve-
kil sandalyesini kaybeder. Parti disiplini glcludig tek baina siyasetcilerin yerel
cikarlari dile getirmek bakimindan fazla olgngoktur.
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salar da, ulusal dizeydeki yasama faaliyeti sudecetki sahibi olacak-
lar ve bu surecte kendi secim bolgelerinin mensupdan buyidk bir
baski goreceklerdir.

X. SONUC

Guney Afrika’nin ve Kenya’nin anayasal ¢cercevesk &atmanl
bir sistemin yerel ihtiyaclarini veya en azindaayasa muzakerecileri-
nin en acil ¢ikarlarini kalamak igin nasil tasarlanmasi gergkti gos-
termektedir. Sistemlerini tasarlarken hem Guneykafhem Kenya, tim
yetkinin ulusal hukimette toplargigeleneksel tniter devlet ile bolgele-
rin yerel 6zerkige sahip oldgu geleneksel federal sistem arasinda orta
yolu bulmak durumundalardi. Buitlgike cok katmanli yodnetim ste
bunu sgladi. Sistemin Kenya’da nasgleyeceini hentiz bilmiyoruz.
Guney Afrika’da ise hi¢ kolay olmadi. Esasinda akidrin ¢cgu yone-
tim modelinden ziyade bolgeye 6zgu azgalslik ve esitsizlikle ilgili.
Guney Afrika modelinin gleyisini iyilestirmek ve karmgkligini azalt-
mak icin dizeltimesi mimkin. Bununla birlikte aaggnin yapisiyla
ilgili halkin, butinleik federalizmin sundgu, bir dereceye kadar yerel
Ozerklik sglamak ve yerel birimleri timuyle ulusal siyaseti@imles-
tirmek suretiyle ulusal standartlari koruma firsatbilhassa dikkat et-
mesi gerekli.
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DESIGNING SYSTEMS OF MULTI-LEVEL GOVERNMENT —
TWO RECENT EXPERIMENTS WITH COOPERATIVE
GOVERNMENT
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ABSTRACT

The issue of devolution arises in most constituti@king
processes now and is usually controversial. Empagi the many
different forms devolution (or federalism or decaltation) may take
and the need to design a system that suits paati@dcial and political
conditions, this paper argues that the integrated¢aoperative model of
South Africa and Kenya warrants the attention afsthconcerned with
constitutional design. The paper describes thetipalicontexts in which
South Africa and Kenya adopted their respective etsodf devolution,
as well as the choices each country made in relatoothe number of
levels of government, their powers, intergovernientlations and
fiscal arrangements. It suggests that the integrateodel has distinct
advantages for a developing country in which degwslent across
regions is very uneven but notes also that integtatmodels of
devolution are complex and heavily dependent oargoivernmental
relations.

Key words: Federalism; devolution; identity; autonomy;
development

*k%k

Demands for the dispersal of power through fedsralor other
forms of multilevel government accompany almost @dnstitution
making processes nowadays. These demands may leelbyadligious,
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cultural or ethnic groups claiming greater autonpbythose who have
suffered from a concentration of power in the haofds few; or by peo-
ple who believe that social and economic developgmeh be better

secured through regional or local governments.

Not all these claims are for “federalism” as ittiaditionally un-
derstood, with autonomous subnational units (uguedilled states or
provinces) whose powers are secured in a constitulin some countries
citizens seek less autonomy for regions than inctassic federal coun-
tries such as the United States and Australiathars, the demand is for
a system closer to that in Germany, where theeegseater integration
between regions and the national (federal) govenmtma yet others,
certain groups seek special powers for their regiome following the
example of the asymmetrical devolution of poweQmebec in Canada,
perhaps. Often nowadays demands also include cl@intfe constitu-
tional protection of local governments as in India.

Demands for multilevel government in a centralizzdtem in-
variably cause controversy. They are often bounditip struggles con-
cerning national identity and majority groups mawrfthat granting re-
gions any level of autonomy at all is a slippegpsg to secession and the
disintegration of the state. In countries in whigdvernment is highly
concentrated at the center, proposals to introduceiltiievel system of
government are likely to be part of a political mvetruggle directed at
dislodging incumbent political elites. Moreovergtdemocratic and de-
velopmental benefits of multilevel systems of goweent are not in-
controvertible. As | discuss further below, evegnéfit that multilevel
government brings has a downside — each benefitdsts — and people
will differ on how to weigh these.

Then, of course, even if there is some generaleageat that a
system of multilevel government should be enshrindtie constitution,
there will be disagreement about its design. Mamgstjons need to be
answered: How many levels of government shouldether and how
many units of government at each level? What posieosild these units
have? How should the national government and sidmatgovern-
ments relate to one another? Should there be alsram the national
legislature with special links to the subnationaits? What fiscal pow-
ers should each level of government have? The hesetquestions are
answered will be tied up with the many reasons [gesppport or resist
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multilevel government. Groups concerned with assgrtheir cultural,
ethnic or religious identity will demand more regg autonomy and
less national interference in their affairs; thasenmitted to forming a
strong nation will want a strong national governin@eople concerned
with the redistribution of wealth may support gragtgreater authority
to the national government to set standards andtanqerogress across
the country; those from wealthy areas may residistgbution, while
those in poor and underdeveloped areas will dentaatd so on. As a
result, no two systems of multilevel government i@ same. The so-
cial, economic and political context affects theyvia which each sys-
tem works but, before that, their design reflectoantry’s history and
the power struggles and balance of political foraethe time of consti-
tution making.

This paper focuses on constitutional design andnees the con-
stitutional choices made in two systems that haeently adopted mul-
tilevel systems of government: South Africa and yaenFirst, | sketch
the arguments usually made for and against mwéHgovernment. |
then outline the systems of integrated or “coopegatmultilevel gov-
ernment adopted in South Africa and followed in ¥a&and the consid-
erations that led each country to choose this,tivelg uncommon,
model. The paper concludes with some comments @rstiiengths and
weaknesses of the integrated model.

Before proceeding, a short note on terminology: ¥wawe mean
when we refer to federal systems and multilevetesys; what is meant
by devolution and decentralization? Much energy lteen expended in
trying to provide a definition of federalism anddésations. Textbooks
sometimes provide rigid definitions of federalistncountry is federal,
they say, when the constitution (i) establisheseoognizes subnational
units, usually called states or provinces; (iipadltes responsibilities to
these units; and (iii) protects their powers. S@ueé that for a country to
be classified as federal, subnational units muse le@say in constitu-
tional amendments. These criteria tell one vetieli@bout a country or
its model of government. They describe Australie, 'SA and Canada,
for instance, but they also describe Spain andiSéidrica, neither of
which describes itself as federal. They might elverargued to apply to
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Kenya, which establishes and protects countiessimew constitution,
but where counties have little autonomy.

In addition, at times of constitution making thems “federal” and
“federalism” can themselves be controversial ay ttame with a great
deal of baggage. For instance, claims for federalisay be read as
masked claims to a right to secede or to limit thdistribution of
wealth. In the constitutional negotiations in Soétnica, the political
heat generated by the use of the word “federalibetame so intense
that the word federalism itself, the “F-word”, wlaanned from the dis-
cussions. This had the beneficial effect of foranggotiators to concen-
trate on the substance of the constitutional desigrho will do what
and how responsibilities and authority will be diited — rather than
on symbolic claims. Once disputes about terminolegye set aside and
attention was paid to different mechanisms for elisjg power, a vast
array of possibilities opened up and agreementrbegaossible.

In some countries, where the goal is to move frooetralized
system to one in which power is distributed betwaerational or central
government and subnational units, the terms “deakrdgtion” or
“devolution” are used rather than federalism. leoastitution making
process this may, as in South Africa, be a wayvoiding politically-
loaded terms but it is usually also taken to suggpsnness to a wider
range of options than those covered by the traditionderstanding of
federalism. When a constitution speaks of devotutather than feder-
alism, it may, as in the case of Kenya, suggest shbnational units
have less power than in a classic federation. &u, should not attach
too much significance to the terminology that i®s#n. The fact that
Spain’s constitution does not describe Spain asdar&l country does
not detract from the strongly federal system ofegoment in Spain.

This paper uses the term “multi-level governmeit’cbver any
system in which power is shared between the cegtraérnment and
one or more subnational units.

! For a useful approach see Ronald L Waltsmparing Federal Systen®? ed
(McGill-Queens University Press, Montreal & Kingsto1999 p 6ff and see
William Riker “Six Books in Search of a Subjectdoes Federalism Exist and Does
It Matter” (1982) 2Comparative Politicd35-146.
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. WHY PEOPLE DEMAND OR RESIST MULTI-LEVEL
GOVERNMENT

Multilevel government is frequently associated wititee social
values. It is claimed to deepen democracy, makemorent more ef-
fective, and accommodate diversity. But, as Rich@ntheon has ex-
plained, with regard to each of these claims, newi@l government is
Janus-headed — each benefit is accompanied byvdisadjes.

Multilevel government deepens democracy by bringyoyern-
ment closer to people. Establishing subnationaleguwents with au-
thority over regional or local affairs gives voter®re opportunities to
participate in government and more say in the mattet concern them
most directly, and makes it easier to hold offi account. More indi-
rectly, it promises to secure democracy by creatithdjtional centers of
power that disperses the power of the state ancksihtbe power of the
central government. For many citizens in third Warbuntries who have
suffered under centralized authoritarian regimeglwhave governed in
arbitrary and capricious ways, this is a compellaxgument for some
form of multilevel government. But these benefitsrailtilevel systems
of government are not unqualified. Government lyiaeal elites may
be as arbitrary as that of national rulers andesaiccitizens may be as
muted under a system of multilevel government dsrbe Moreover,
multilevel systems may allow regional preferencebé asserted above
national priorities. In addition, multiple level$ government inevitably
require coordination through complex processesntérgovernmental
relations involving negotiations and decision-magkoutside the public
eye. In such systems government transparency isetinand lines of
accountability are often unclear. Citizens will in&amiliar with exactly
who is responsible for what and a government caiyeldlame govern-
ment at another level for its failures.

The second set of benefits attributed to multilegelzernment
concerns effective government. Multilevel governtredlows policies to

2 See, for an excellent discussion on which theofaithg discussion draws heavily, R
Simeon “Considerations on the Design of Federatiohke South African
Constitution in Comparative Context” (1998) Queertmiversity Institute of
Intergovernmental Relations, Working Paper No 2.teNahe advantages and
disadvantages discussed here are usually attritboitiedieralism specifically but they
apply to other systems of multilevel government.
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be better tailored to local needs; it provides faburies for new ideas as
regional or local governments experiment with ddéfe ways of doing
things; and regional governments remove some obthiden from the
national government, freeing it up to concentrataratters that need to
be managed at the national level. In additionhéd tistribution of re-
sponsibilities is accompanied by a distributior@ienue and resources
as it should be, a system of multilevel governnmaaty have a redis-
tributive element ensuring proper government ared délivery of ser-
vices across the entire country. This is a sigaiftdenefit for countries
in which development has been skewed by the unetjgtalbution of
resources and the neglect of certain areas. Bug¢ &gain, there is a
downside to multilevel government. Potential impgments in the qual-
ity of government brought about by multilevel gavelent need to be
weighed against costs. For instance, economiesalé sre lost when
many smaller governments perform the same functiomstead one
finds repetition and duplication. The need for coation among gov-
ernments referred to above increases the costw@drgment and slows
down decision making without necessarily improvirmegults® More-
over, underdeveloped regions may have very limigohcity to govern
and may be unable to fulfill the responsibilitigmitt the system gives
them, leaving citizens in no better a position tivama centralized sys-
tem. Indeed, increasingly we hear warnings aboeitlithits of devolu-
tion in securing good governance. Daniel Treismaatent bookThe
Architecture of Government: Rethinking Political d@etralization is
probably the most ambitious stulijt. draws on data from 166 countries.
Treisman is cautious but nonetheless argues tHatdgt no robust em-
pirical findings have been reported about the cguseces of decen-
tralization.”® There is, he continues, “some quite strong evidencthat
several types of decentralization tend to redueecality of govern-

® FW Scharpf “The Joint-decision Trap: Lessons fr@erman Federalism and
European Integration” (1988) 66 Public Administat239-278.

# Cambridge University Press, New York 2007.

®Atp 5.
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ment”. At best, as Simeon puts it, “The findingare complex, obscure,
contradictory, and pull in different direction$.”

The third benefit of multilevel government, its lgyito accom-
modate diversity and avoid conflict, likewise isobsided. As Simeon
writes, “from a conflict management perspective, blasic argument for
federalism is that it minimizes the potential fandict by empowering
territorially-concentrated, distinct minorities Wwithe tools to promote
and protect their distinctiveness without fear loé thational majority
imposing their values on the minority, or vetoirfgeit aspirations”.
Multilevel government allows minority groups to gom the regions in
which they live in a way that reflects their valwasd practices, protects
their languages or respects their religious tradgi It is a form of
power-sharing that, it is believed, may secure p@aclivided countries.
But as many national leaders fear, granting autgntamsubnational
groups may institutionalize divisions and lead tem@nds for ever
greater autonomy and ultimately secession. Theotigkevolution as a
tool to manage conflict is also uncertain. Mariell®oZahar's comments
about power-sharing in general apply to multiley@ernment:

“In recent years policy-makers and analysts havenpted power-
sharing arrangements to sustain the peace in delgbled societies.
However, they often assume rather than demongtrateffectiveness of
power-sharing in providing stability in the wake m@fcent ethnic vio-
lence; with a few notable exceptions, there havenbeo theoretical
probes of the limits of the power-sharing panaéea.”

Moreover, it is very unlikely that any region wile inhabited ex-
clusively by a single group and multilevel goverminearries with it the
danger of a national minority oppressing the yealn minorities in a
region which it controls.

® R Simeon “Preconditions and pre-requisites: Cayoa@ make federalism work?”
Paper prepared for a conference in honour of Ronaldtts Institute of
Intergovernmental Relations, Queens University,ddan October 2007.

" R Simeon “Considerations on the Design of Fedemati The South African
Constitution in Comparative Context” (1998) Queertmiversity Institute of
Intergovernmental Relations, Working Paper No 2, p.

8 Marie-Joélle Zahar “The Limits of Power-Sharing Rost-Civil War Settings”
presented September 2004 to the Order, Conflictievice Program, Yale University
(accessible at http://www.yale.edu/macmillan/ocgpeon/Zaharl.pdf).
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The task of constitution-makers, then, is to cremteystem that
benefits from the strengths of multilevel governmand minimizes its
weaknesses. Both the distribution of powers andddsgn of the insti-
tutions of government need to balance self-rulsddynational units with
shared rule at the center. But no constitution-mglkirocess takes place
in a vacuum. Different actors pursue different ies¢s and matters of
realpolitic influence decisions. For instance, as already estgd, few
national politicians will be enthusiastic about ding their power to
subnational governments. If internal divisions aterp trust among
parties is likely to be lower and claims more &nt Then, resistance by
national political elites will be even greater wien the past access to
national power has provided significant opport@stfor patronage that
will be lost or at least reduced when power is diexa Also, by creat-
ing new sources of power, the introduction of nheNgl government
will alter the calculus of national politics andréhten national politi-
cians whose power was secured under the old amaaTgs.

Not all the influences on decision making will bentestic. Until
recently at least, international organizations saglthe World Bank and
many international donors have strongly promotexiesys of multilevel
government in the belief that government “closeth® people” will be
more responsive to real needs and less suscepbibterruption than
highly centralized systems.

. SOUTH AFRICA AND KENYA - BALANCING
INTERESTS THROUGH COOPERATIVE GOVERNMENT

Constitution makers in South Africa between 1998 4896 and
Kenya between 2000 and 2010 confronted the mamys@tting issues
raised above in long and difficult processes. Sadhftica adopted its
present constitution in 1996. Kenya’s new constitutcame into force
in August 2010. Both constitutions entrench systefmsultilevel gov-
ernment. They are instructive examples for curpeatess in the devel-
oping world for a number of reasons:

I. In both cases adopting a system of multilevelegpment was
extraordinarily controversial. Indeed, in both iatés the success of the
process of constitutional change was hostage teeaggnt on matters
relating to multilevel government.
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ii. Both South Africa and Kenya are examples of finenation of
systems of multilevel government by a process afedgalization, a
process in which a unitary state becomes more d&d€his contrasts
with the way in which many of the older federati@ush as the United
States and Australia were formed which involved“tt@ning together”
of previously distinct units.

iii. Regional disparities in wealth and developmamné extremely
high in both South Africa and Kenya. For instanaegording to the
United Nations Development Programme (UNDP) ReparKenya for
2009, GDP per capita measured in purchasing poarypn Nairobi is
US$3673 while in the North Eastern region it is 684’ For South
Africa for 2003 UNDP reports GDP per capita at U882 in Gau-
teng, the wealthiest province, and at US$2,63%hépgoorest province,
Limpopo?°

iv. Both South Africa and Kenya drew on other exgares to re-
solve differences and reach agreement on theirsystems. South Af-
rica was heavily influenced by the German systenh, anturn, Kenya
drew heavily on the South African model. Now botbumtries have
systems that emphasize “integrated” or “shared” evaperative multi-
level government rather than “divided” and “comped#” systems. As |
explain later, among other things this means thabath Kenya and
South Africa many powers are shared, in contrath @Wianada for ex-
ample, where the subnational (provincial) governis:iehave more
autonomy.

v. ldentity issues, including ethnicity and religjonvere salient in
both Kenya and South Africa. In South Africa theite@tpopulation had
excluded black people by law from democratic peditt In Kenya, in

° United Nations Development Programri@nya National Human Development
Report 2009 (Youth and Human Development: Tappireg WUntapped Resource)
(UNDP Kenya, June 2010) p 77 accessed at <htt@:/1P1.129.66/~undpke/
index.php/resources/download/21> on 10 October 2Uhé& average for the country
is $1436.

19 United Nations Development Program@euth Africa Human Development Report
2003 (The Challenge of Sustainable Development dathS Africa: Unlocking
People's Creativity)(UNDP South Africa, 2003) http://hdr.undp.org/eports/
national/africa/southafrica/south_africa_2003_ehmp@81.

M The South African system of “Apartheid” (“aparte8swas notorious. It was a
system of government under which “races” were fdlynaeparated through an
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practice politics was based on tribal affiliatiomdain addition, religion
separated people. Nonetheless, neither countrygroasiits system of
multilevel government to give autonomy to a patacgroup.

Below | outline the constitutional framework fortégrated or co-
operative multilevel government adopted in Southic&fand Kenya.

[ll. POLITICAL BACKGROUND

South Africa’s 1994 elections and 1996 Constitutionmally
marked the end of apartheid — the racist systemostrnment which
made South Africa notorious. These events wereepliext by a remark-
able negotiation process in which the white govesmiragreed to hold
democratic elections which would mark the transfepower from a
small white elite to a democratically elected ardainly black govern-
ment. The 1993 “pact” that preceded the electiotuded agreement
that “Government shall be structured at nationabvimcial and local
levels”; that there should be democratic represiemtat each level; and
that “each level of government shall have appropréand adequate leg-
islative and executive powers” to enable them twfion effectively*?

Nonetheless, as indicated above, multilevel govemmemained
controversial. For the main liberation movemeng #irican National
Congress (ANC), led by Nelson Mandela, these pravisswere a major
concession. It had not wanted any form of multiley@ernment and it
had strong reasons for its opposition: First, tidéCAwas suspicious of
the motives of the outgoing white government in deding federalism.
It thought — with some justification — that the going white govern-
ment was insisting on federal arrangements saitteatld avoid the full

elaborate system of discriminatory laws. It wasrfally adopted in 1948, but racial
segregation and discrimination characterized Sdé\tita from much earlier. For
instance, the 1913 Land Act mandated the estabéishmof “scheduled” areas and
banned the black population from purchasing lartdide these areas. Subsequently,
the Urban Areas Act of 1945 banned black peoplenfirban areas, except in
certain, controlled circumstances. The notoriougufadion Registration Act of 1950
classified all South Africans according to race dne Group Areas Act of 1950
segregated all urban areas, permitting peoplevéodily the area reserved for their
“race.” See Charles Simpkins “South African Dispas’ (2011) 22Journal of
Democracyl05.

12 50uth Africa Interim Constitution, 1993 SchedulBrihciples XVI, XVII, and XX.
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consequences of democracy and majority rule by taiaing enclaves
of privilege and control. Second, the ANC believieat the massive ine-
quality between black and white people in Southicafrthat had been
caused by centuries of racist rule could be adddessly by a strong
central government with the power to distributeoteses. Under a sys-
tem of multilevel government, government would lessl effective.
Third, it feared that creating subnational unitsuldomimic the racist
division of the apartheid state in which black dedpad been relegated
to tribal homelands while white people retained powver most of the
country and its wealth. On the other hand, thetipali parties that in-
sisted on multilevel government sought some forrahafck on majority
government through a multilevel system. They fedhsdconcentration
of power in a single central government and weokiltg to provinces
to balance that power. In addition, one nationaligirouping, the
Inkatha Freedom Party sought a system which woiulel its followers —
mainly Zulus — autonomy.

Now, as the 1993 pact required, the South Africamgfitution
entrenches three levels of government, nationalyipcial and local.
The system is not designed to grant autonomy toi@tjroups — gener-
ally speaking provincial boundaries do not coincidth ethnic bounda-
ries. It pays careful attention to securing suéfiti authority for the na-
tional government to allow it to secure developmi@npreviously ne-
glected areas and insist on an equal distributfaseovices. The center-
piece of its system of multilevel government isexiplicit constitutional
commitment to “cooperative government”, along theed of the inte-
grated system in Germany. Generally provinces stiaie powers with
the national government and competition betweenl$eof government
IS minimized.

Constitution making in Kenya followed a rather diffnt trajec-
tory to that in South Africa. It was initially prianily driven by civil so-
ciety opposition to decades of authoritarian gonent under Presidents
Kenyatta and Moi. The 2010 Constitution was theconrte of an excep-
tionally long process. Constitutional reform wag po the Kenyan po-
litical agenda in the 1990s but it was only in 12@00 that the Constitu-
tion of Kenya Review Commission was appointed atadtesd work.
After a massive programme of public consultatidme Commission
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found that “Everyone thinks that the President tomsmany powers?®
and concluded that there was “a broad consensusgthe people that
state power and authority should be devolVédt. proposed a multi-
level system that resembled the South African mddiely closely!®
There was strong opposition from government toGbeamission’s pro-
posals and to the constitution proposed by theoNati Constitutional
Conference that succeeded it. In 2005 the goverthnegcted the pro-
posals from the Conference and put a constitutibn avvery weak sys-
tem of devolved powers to Kenyans in a referendiiwas rejected®
Agreement was finally reached in 2010 with a systntdevolved”
government agreed to as part of a larger packagmmdtitutional re-
forms.

All Kenyans with an eye to their political histomnderstood the
ways in which centralization and decentralizatiauld be used as a
device shift access to public powérSo, it was not surprising that
agreement on multilevel government eluded Kenyansaé long as it
did. For decades, politics had run on a tribal &sth voting in elec-
tions primarily based on tribal affiliation and @ibution of the benefits
of power skewed: those in the alliance of tribet $upported the win-
ner of presidential elections expected to see émetits of having one of
their own in power. Members of other tribal growpsre not surprised

13 Constitution of Kenya Review Commissidine People’s Choice The Report of the
Constitution of Kenya Review Commission Short @ar&@002) p 10.

14 Constitution of Kenya Review Commissibimal Report(2005) p 241.

5 For a good collection of material from the Kenyamcess of constitutional review
including all draft constitutions see www.coekeigyake.

% There seems to be a consensus on why the coiustiiziled. A vote against the
Proposed New Constitution was certainly not a vitefavour of the current
constitution. And, although one might like to argimrat the Constitution was not
approved because it did not achieve the one, oxldray demand of most Kenyans
that the Commission had identified, the limitatiohexecutive power, this was not
so. Nor were other issues on which there was diesgent (regionalism (majimbo),
Kadhi’'s courts and land) decisive. Instead, obssnagree, the referendum was
fought in a bitter campaign along ethnic lines véttention paid to substantive issues
decreasing as the referendum date drew nearer.

7 see for a discussion by a Kenyan of perceived rtdges and disadvantages of
devolution in Kenya Dan Juma "Devolution of Power @onstitutionalism: The
Constitutional Debate in Kenya and Beyond" Hthnicity, Human Rights, and
Constitutionalism in AfricgNairobi: International Commission of Jurists 2)88-58.
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when support for the development of their areassanoin was not forth-
coming. Although Yash Ghai, Chair of the Constantal Review Com-
mission, argued energetically that the Conferemo@gsals concerning
devolution were “positive” — to strengthen natiomality and particu-

larly to increase participation in government armd cs1° — those in

power and those seeking power had less publictegpigoncerns. The
guestion for political elites was how they wouldefainder the new sys-
tem.

The new Kenyan Constitution establishes 47 “coghtiwith
elected governments and legislatures and poweus@t a Schedule to
the 2010 Constitution. As described below, the ttut®nal provisions
setting up these arrangements track those of théhFdrican Constitu-
tion very closely. However, reflecting the weakardaining power of
the Kenyans supporting devolution than their So@thcan counter-
parts, formally the new counties have less powan tBouth Africa’s
provinces and, because they are relatively smais,utheir potential to
check the national government is lower. The cosriti@ve not been es-
tablished yet. They will come into existence at ting&t elections under
the new Constitution, sometime in late 2012 oryea@13. In the mean-
time, Kenyan legislators in the national Parliamarg preparing the
many laws needed to ensure a smooth transition é@miralized to de-
volved government.

IV. DIVISION OF POWERS: SHARED POWERS AND
STRONG NATIONAL OVERRIDES

As noted above, neither South Africa nor Kenyaoiwlithe tradi-
tional federal model with subnational governmehts exercise powers
relatively autonomously. Instead powers are shaed,in each case the
national government has a substantial role eveh vagard to those
functions allocated to provinces and local govemime South Africa
and counties in Kenya.

The goal of the system of division of powers amtrgthree lev-
els of government in South Africa is to ensure thathuge inequality of
wealth, services and, accordingly, human developrsbould not be

18 Yash Ghai “Devolution: Restructuring the Kenyarat8t (2008) 2Journal of
Eastern African Studieall at 214.
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allowed to persist. To do this, constitution-makieeieved, the national
government should be able to set national standardgo enforce them
in all provinces and municipalities. Accordinglyth@ugh the Constitu-
tion sets out the powers of the provinces and Igcalernments (mu-
nicipalities) in two schedul€$,there are no areas in which the national
government does not have some legislative and &xequower?

Most matters critical to the development of Soufnicd, such as
housing, health care, education and welfare, asgydated as “concur-
rent”. This means that both the national and pragirgovernments may
pass laws on these matters. But concurrency inhSafiica works dif-
ferently from most other systems. Usually, conauwyemeans that sub-
national governments can make laws on a matter aslpng as the na-
tional government refrains from lawmaking in theldi But, once the
national government “moves in”, the subnational lwses its jurisdic-
tion over the matter. In South Africa, if both awince and the national
government legislate on a matter and the laws iwbnthe provincial
law will prevail unless the national law deals wahmatter that prov-
inces cannot effectively regulate on their own foit is necessary for
"national security," "economic unity," and the coommmarket, the pro-
motion of equal opportunity and equal access teguwent services, or
the protection of the environment. National lawliso prevail if it is
designed to prevent "unreasonable action” by aipcevthat harms oth-
ers or impedes the implementation of national endagolicy?! It is
not difficult for the national government to meleése criteria and so the
presence of national law in provincial matterstiergy. In practice this
means that national laws regulate the areas ofucter power and
provinces implement that legislation. Moreover, tiaional executive

19 Constitution of South Africa 1996, Schedules 4 &nd\ll powers not listed fall to
the national government.

% The Constitution lists certain “exclusive” powefsr provincial governments,
including abattoirs, ambulances and liquor licen&ag, under section 44(2) of the
Constitution the national government may legislate even these matters when
legislation is “necessary” to maintain national w#y, economic unity, and
"essential national standards;" or to "prevent aso@able action taken by a province
which is prejudicial to another province or the ooy as a whole."

2L Constitution of South Africa section 146.
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can intervene in a province if it fails to fulffiinctions imposed on it by
national laws.

Although Kenya has two and not three constitutipnptotected
levels of government, the formal arrangementsterdivision of power
in Kenya are very similar to those in South Afri€oncurrency is the
underpinning principle; the national government pass laws on any
matter and national laws will override county lawshe same circum-
stances as national laws override those of prosiirt&outh Africe?

V. FISCAL ARRANGEMENTS: CENTRALIZED REVENUE
COLLECTION AND EQUITABLE SHARING

In both South Africa and Kenya the allocation sichl power was
informed by considerations similar to those thaedwained the distribu-
tion of general legislative and executive powefsindividual subna-
tional units were to be allowed to raise and retamrevenues, the dis-
parity in wealth and development across the couwuld not be ad-
dressed. Accordingly, in both cases, the Constitugives the national
government firm control over the economy and reggiiiscal equaliza-
tion. South Africa’s provinces and municipalitiesdaKenya’s counties
do not have significant revenue raising powers. iRstance, South Af-
rica’s provinces may not impose the taxes thaeramsst revenue (such
as personal and corporate income tax and sale¥ & the Kenyan
Constitution secures only two taxes for countiegreperty and enter-
tainment taxe$’ In both cases even these taxes are subject tonahti
regulation.

This system, which may be seen as depriving sutmmatiunits of
any real fiscal autonomy and which creates a fisoélalance (the ex-
penditure responsibilities of subnational units gieater than their reve-
nue raising capacity) is mitigated by a constitugiloarrangement that
allocates an “equitable share” of revenue thataised at the national
level to the other levels of government. The caastins of both South
Africa and Kenya require revenue raised nationtdlype divided first
among the different levels of government and trsatondly, for the

2 3ee Constitution of Kenya, 2010, articles 186 ol
23 Constitution of South Africa section 228.
24 Constitution of Kenya article 209.
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shares for subnational units to be divided equjtablThe criteria to be

used in this division are similar in both systeffikey require, among
other things, the needs and development standasdbwfational units to
be taken into account. Both constitutions estaldishndependent com-
mission to provide advice on the division of reveffuBut, unlike South

Africa’s constitution-makers, Kenyan’s did not truke national gov-

ernment to fund counties properly and a minimumn¢pshare of 15%
of the national revenue is set in the Kenyan Cartain?’

VI. NATIONAL — PROVINCIAL - LOCAL RELATIONS:
COOPERATION, COORDINATION AND CONSULTATION

Any multilevel system requires mechanisms for igpsernmental
coordination. A high level of concurrency makessthenechanisms all
the more important. The South African and Kenyanstitutions use a
combination of executive and legislative intergoweental institutions
for this.

South Africa took the relatively unusual step apufating re-
guirements for executive intergovernmental relagionthe Constitution.
A full chapter, entitled Co-operative Governmeng¢sdibes the three
levels of government as “spheres” rather than 1&vim an attempt to
emphasize a partnership rather than hierarchicahgement, and pro-
vides a set of principles of cooperative governmemd intergovern-
mental relations that require governments to "ressgiee constitutional
status, institutions, powers, and functions of goreent in the other
spheres;" act "in a manner that does not encroactine geographical,
functional or institutional integrity of governmemt another sphere;"
and "cooperate with each other in mutual trust goold faith" through

%5 Constitution of South Africa section 214 and Cintibn of Kenya articles 202 and
216 — 218.

% Constitution of South Africa sections 220 — 22H &@onstitution of Kenya articles
215 and 216.

" The combination of rigidity and vagueness in fhisvision is already causing some
problems. The stipulation that 15% of the revenwstngo to counties is rigid but it
is not clear what the basis of the calculation $%1should be. The language in the
Constitution is “15% of revenue raised nationallyhere is a dispute about whether
this includes donor funding for example and whetiafonal debt obligations can be
subtracted before the 15% is calculated or not.
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"fostering friendly relations,” ensuring communioat and coordina-
tion.?® The chapter also requires national laws to estalgiocedures for
intergovernmental relations and states that goventsnmust avoid tak-
ing their disputes to court. The last requiremsennost concrete: it says
that courts may not hear intergovernmental disputdess reasonable
attempts have been made to settle. The Kenyan iGdiwst adopts the
same principle€s but reject the provision stipulating that courtaymot
hear matters unless reasonable extrajudicial ateehgve been made to
settle them. One of the most important functionshef system of inter-
governmental arrangements anticipated in both gahets is to ensure
that the national laws that subnational units Wwél expected to imple-
ment are developed jointly with ongoing consultatleetween the dif-
ferent levels of government.

In South Africa the idea that provinces should adcethe national
laws that they will implement is carried through biing provincial
governments a collective say over such laws insdend chamber of
the national Parliament, the National Council obvnces (NCOPY°
The NCOP is, in fact, a forum for “legislative irgevernmental rela-
tions”. It is modeled on the German Bundesrat. Gacivincial legisla-
ture sends a delegation to the NCOP, made up oftmenof the pro-
vincial executive and legislature. Flexibility imet composition of a
delegation means that provincial politicians wikpertise in a particular
matter before the NCOP can participate. Most sicgnittly, the way in
which a delegation casts its single vote in the RA® determined by
the provincial legislatur&: In other words, provincial governments have
real say in the NCOP. Here provincial governmeats engage with the
national government when national laws are passextdas of concur-
rent responsibility. For instance, when the natiagg@vernment wishes
to adopt legislation setting standards for highosth such as the maxi-
mum size of classes, the standard that must béedat achieve a

28 Constitution of South Africa Chapter 3.

29 Constitution of Kenya article 189.

% Constitution of South Africa sections 60 — 65 &i6d

%1 South Africa’s provinces are governed under aigmentary system. This means
that the voting instruction that a provincial ldgtsre gives its NCOP delegation will
be determined by the governing party and refleet fiblicies and interests of the
current government.

Journal of Constitutional Law - Volume: 1/ Isshi¢Year: 2012



57¢ Designing Systems of Multi-Level Government —
Two Recent Experiments with Cooperative Government

school-leaving certificate and so on, the law nhestapproved not only
by the National Assembly but also by at least $ithe nine provincial
delegations in the NCOP. If the NCOP refuses t® gash a law, it can
be adopted only if the other chamber, the Natigkedembly, adopts it
by a 2/3rds majority.

When bills are introduced in the NCOP, a provinalalegation
might draw the national government’s attention iebpems with the law
such as its lack of “fit” to provincial conditionthe need for staggered
implementation so that the province can developired infrastructure;
and omissions. Of course, if executive intergovesntal forums are
working well, these issues will have been raised r@solved there, well
before the bill is introduced in Parliament. Butthie national govern-
ment does not listen to the concerns of provinoethose forums, they
can be raised again, this time in the public forinat the NCOP pre-
sents. The very fact that the NCOP has the powegjéat laws should
encourage the national government to respond teecos raised by
provinces in executive intergovernmental forumseathan face oppo-
sition in Parliament.

The Kenyan Senate is also designed to represenasabal units,
Kenya’s counties. Like the NCOP, it is made up eledations, each of
which has one vot& However, there is no direct link between Kenyan
Senators and county governments. Kenyan Sena@rdiractly elected
in the countie¥ and head of the delegation determines how thegdele
tion’s vote will be cast? It remains to be seen how county governments
will interact with county delegations to the Sentensure that the na-
tional laws that the county governments must imgletrare appropriate
and properly funded.

Through these provisions — those requiring exeeutiergovern-
mental forums and those establishing a regionaeld second chamber
in the national Parliament — both the South Afriead the Kenyan Con-
stitutions seek to mitigate the strong, potentiailyasive, powers of the
national government. However, as | discuss beldw, way in which

%2 Constitution of Kenya article 123(4).
% Article 98.
% Article 123(4).
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these provisions work is tied to matters outsigedbntrol of the design-
ers of the institutions.

VII. CONSTITUTIONAL SUPREMACY

A decision to adopt a system of multi-level goveeminin a con-
stitution means that the national government shaoldbe able to undo
the system on the whim of a transient majorityard block of strong
subnational units to undermine the autonomy of rotvesaker units. Ac-
cordingly, South Africa’s provinces and Kenya’s nties must approve
constitutional amendments that affect the statubemmultilevel system.
In addition, if a province or county is not sasfiwith an intergovern-
mental process, it is a court that has that fiagl s

VIII. IDENTITY: RECOGNITION WITHOUT EMPOWERMENT

Conspicuously absent from the preceding descripgbmmulti-
level government in South Africa and Kenya is amgntion of identity.
As far as South Africa is concerned, this is beea8suth Africans
chose not to use multi-level government to addrdsstity questions.
Although groups of right-wing Afrikaners and thek&tha Freedom
Party initially hoped to design a system that waalldw them to secure
power in areas in which they lived, the delineatdmprovincial bounda-
ries was not designed to provide autonomy to sjpegibups. As “Re-
gions in South Africa”, a report prepared in 1998abgroup of experts
explains, "given the legacy of racial and ethnisdon, it would be un-
fortunate if a new regional policy and set of regibboundaries were to
have the effect of promoting these divisions.. e ©lerriding goal in the
demarcation of regions should not be the creatf@xcdusive ethnically
homogeneous units™

The situation under the Kenyan Constitution is maymplicated.
Kenyan politics has a strong ethnic elem®and there was much dis-

% Consultative Business Movement, Regions in Souftita Constitutional Options
and Their Implications for Good Government and arSbEconomy, Confidential
Report for Discussion with Political Parties (199%). vi-vii.

% See Michael Bratton and Mwangi S Kimenyi “VotingKenya: Putting Ethnicity in
Perspective” (2008) Journal of Eastern African Studi€s72-289 and Yash Ghai
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agreement about the type of unit that was apprigpnaa devolved sys-
tem largely because of the way in which the pdité ethnicity would
play out with new polities. Ultimately, constitutionakers fell back on
old (1992) administrative units for the new cousifieln rural areas
many of these new counties are dominated by onanother ethnic
group but in urban areas the mix of ethnicitiesd(agligions§® is rich.
So, formally, the counties have not been estaldigbegive particular
groups autonomy but in practice some will. Thi€aptured in the fact
that a number bear the name of Kenyan tribes.

Nonetheless, neither the South Africa nor the Kanganstitution
ignores identity but both depend primarily on cdnsbnal mechanisms
other than the devolution of power to manage dityer$he South Afri-
can Constitution minimizes the institutionalizatioh group identity in
the public sphere (there are no special parliamgrg@ats for specific
ethnic groups; provinces and municipalities weré organized along
ethnic lines; power-sharing in the national goveeninwas limited to a
short transition period). However, it recognizesnitity interests (eth-
nicity, culture, language, religion etc) in thevate sphere and it de-
mands fair representation of different groups iblguoffice including

“Devolution: Restructuring the Kenyan State” (20@Journal of Eastern African
Studie®11 at 217.

37 See Committee of Experts on Constitutional Reviémal Report(Nairobi October
2010) p 98, http://www.coekenya.go.ke/index.phpidopt com_content& view=
article&id=217:coe-final-report&catid=35:latest-nswetrieved on 13 October 2011

® This paper does not attempt to discuss issuegligiaus identity in Kenya. The
country is predominantly Christian (83%) with a dnvduslim population (11%) and
various other religions (Wycliffe A Oparang®09 Population and Housing Census
Results (Kenya Census 2009, 2010) http://www.knbs.or.kestloeresentationby
MinisterforPlanningrevised.pdf. Religion became tigatarly relevant during the
constitution-making process. During the processarfstitutional review, Christians
challenged the retention of a provision in the titutson protecting Kadhis’ courts.
This provision had been included in the independe@onstitution of 1963 under
agreement between the Sultan of Zanzibar, thesBritind the incoming Kenyan
government. The agreement transferred the “ten-oukestal strip”, a strip of land
running up the coast of Kenya, from the Sultanatédhé new Kenyan state. In return,
Kenya agreed among other things to preserve théiKacburts that had functioned
for centuries in the strip. See for more extensiigeussion Committee of Experts on
Constitutional Review Final Report (Nairobi October 2010) p 58,
http://www.coekenya.go.ke/index.php?option=com_ent&view=article&id=217:c
oe-final-report&catid=35:latest-news retrieved éhQctober 2011.
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in the judiciary®® It also provides robust protection of cultural and
linguistic rights. For instance, eleven languages designated official
languages and yet others are given some constigitiprotectiori?
South Africans have the right “to receive educatiorthe official lan-
guage or languages of their choitednd religious observance is permit-
ted in public institutions, so long as it is “fraed voluntary.*?

Kenya’'s Constitution deals with identity a littleffdrently from
South Africa. Like South Africa, it protects langea cultural and reli-
gious rights and it demands representation of allyan communities in
the public servicé® But it is more emphatic about the representation o
all groups in public life. For instance, seats athbhouses of Parliament,
the National Assembly and the Senate, and in cooatycils are re-
served for special interest groups (women, the hjopéople with dis-
abilities, workers, and (other) marginalized grouispolitical parties
must have a “national character” (in other wordsncd be made up of
one or two ethnic groups onl§j;and the Cabinet must “reflect the re-
gional and ethnic diversity of the people of Ken{fa”

IX. ADVANTAGES AND DISADVANTAGES

There are persuasive reasons for taking the SofribaA/Kenya
model seriously when considering constitutionaliang — and some
caveats.

First, the integrated or cooperative model of neltl govern-
ment provides a meeting point for those seekingngtrcentral control
and those seeking subnational autonomy. It alloggions decision-
making space to ensure that policies and prioritiest their own needs.
Citizens benefit from access to another politia&na in which to ex-

% Constitution of South Africa section sections 196 (public administration) and
174(1) (judiciary).

“0 Constitution of South Africa section 6.

“1 Section 29(2).

2 Section 15(2).

“3 Constitution of Kenya articles 32 (religion), 4dr{guage and culture) and 232(1)(h)
and (i) (public service).

“ Articles 97, 98 and 177(1)(b) and (c).

“ Article 91(1)(c).

“% Article 130(2).
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press views. As Steven Friedman has said of Sofitical provinces
provide an "alternative site of representation,t amass-roots citizen
groups are likely to have much more chance of beiegyd at the pro-
vincial level than at a distant center: "If prow&scdid not exist, there
would be far less opportunity to check remote, doptn government®
At the same time, the central government retaiespitwer to set stan-
dards for the entire country ensuring that allzeitis have equal entitle-
ments, resources are redistributed and the needsagfinalized areas
attended to. This national role not only promotesfull development of
the country but also contributes to sense of natieaohesion, counter-
acting centrifugal forces.

Second, the engagement of subnational units im#tenal par-
liament gives voice to the subnational (provincalinty) perspective at
the national level. South Africa’s NCOP and Keny@&nate are a con-
crete expression of the commitment to ‘co-operagieeernment’ set out
in their respective constitutions. In South Afrilae NCOP ensures that
“provinces do not act alone or in isolation; ratkleey must be deeply
integrated into the national legislative proceé8 At the same time, the
role of the NCOP demands that the national govemimmaist take heed
of provincial needs and interests. The NCOP igyttalbridge between
the national and provincial governments.” The lingktween Kenya’'s
Senate and the counties is less direct. NonethdlesSenate provides a
forum in which county views can be aired at thaamatl level. Both the
South African NCOP and the Kenyan Senate are congsieed by other
institutions that give subnational units an interasational affairs. For
instance, the court system protects the constitatiomterests of subna-
tional units. In each country a number of indepemndeational institu-
tions operate as checks on the government and peoteonocratic gov-
ernment. South Africa’s Electoral Commission anahy@s Independent
Electoral and Boundaries Commission are the bemtnples. They run
all elections, including subnational ones. Theoral Financial and Fis-
cal Commission in South Africa and Kenya’s Comnaeson Revenue

“" Steven Friedman "Why We Need Provincial GovernsieBusiness Day9 March
1998.

8 Christina Murray and Richard Simeon “From PaperPiactice: The National
Council of Provinces after its first year” (1999) A Public Lawd6 - 141.
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Allocation help to mediate the fiscal interestssabnational units. And
so on. Together all these institutions give sulomati units an interest in
the government of the nation and counteract paatish.

Thirdly, the integrated model of South Africa anériga accom-
modates the very uneven capacity of subnationdk uni developing
countries with ease. Under the model of concurpawers they have
adopted, national laws apply everywhere until th@/imce or county, as
the case may be, displaces them. In effect thematgovernment will
continue legislating for all those units that ch@o®t to — or are unable
to — legislate for themselves.

But, the integrated model has disadvantages tost i5i its com-
plexity. This is manifest in a number of placeseThain role players —
politicians and bureaucrats at each level of gavemt are likely to
struggle to understand their roles. The requirertfettsubnational poli-
ticians engage with national legislation placeseanrmous burden on
them, pulling them in two directions and can easitgw them away
from subnational politics and into national poktidembers of the sec-
ond chamber (NCOP/Senate) are in an even more eangiiuation.
They are both national and subnational politiciaften subject to con-
flicting pressures from the centre and the regions.

The complexity of the model is also manifestedanfasion about
accountability. Who is responsible for a bad lawf2 hational govern-
ment that passes it or the subnational governniaitimplements it?
Citizens are easily and understandably confusedl Who is account-
able for monitoring the proper implementation ofioaal legislation by
subnational units? The national politicians whodd it or the subna-
tional assemblies elected by the people of theipceg/counties who
are responsible for oversight of the subnationalegoments but who
played a limited or, in the case of Kenya, no parpassing the law?
Accountability problems are familiar in multileveystems but they are
compounded by the shared responsibility that chariaes an integrated
system.

The second disadvantage of an integrated systésivery heavy
dependence on intergovernmental relations. Of egune system of
multilevel government can operate without intergaveental relations.
Situations in which collaboration and coordinatismecessary are in-
evitable; disputes will need to be resolved; andsithents will need to
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be made to functions and responsibilities as negugistances arise. In
an integrated system in which responsibilities sttared, and particu-
larly where one level makes laws and another imples) intergovern-
mental consultation and coordination is even manpartant. But, as
noted above, intergovernmental relations have daakd — they are
usually conducted through executive agreement aeitie public eye,
for instance. Moreover, in developing countries deenands of ongoing
consultation and coordination may be a drain agedly limited resources.

Of course, in different contexts these advantagebs disadvan-
tages will play out differently. Small changes iestjn may cause dif-
ferent political and bureaucratic behavior. But,stnanportantly, the
history of a country and its political dynamics vaffect the relationship
between levels of government and governments wihrh level. Here
the contrast between South Africa and Kenya ikstar

The dominance of the ANC in South Africa has a draneffect
on multilevel government. The ANC holds 264 of #@0 seats in the
National Assembly and controls eight of the ninevpices?® The
closed list proportional representation electorgdteam, in terms of
which national and provincial elections are by pdidt (each voter has
just one vote for the National Assembly and onefot his or her pro-
vincial legislature) and which prohibits floor csusg (public represen-
tatives who switch parties lose their seats), giliesparty apparatus firm
control over individual public representatives. ilndual politicians
have little opportunity to voice local interesta. éssence, the national
government controls the entire countfyThe one province controlled by
a party that is in opposition at the national legdeés act independently
on occasion but it is constrained by national laagproved by the
NCOP and binding on it. The requirements of codperagovernment,

4 April 22, 2009 General Election Results - Repalof South Africa TotalsElection
Resources on the Internet <http://electionresources.org/za/provinces.php?
election=2009> retrieved 13 October 2011.

¥ The closed list proportional representation eledteystem is a contributing factor.
National and provincial elections are by party istach voter has just one vote for
the National Assembly and one vote for his or hevimcial legislature. Floor-
crossing is prohibited — public representatives wghgtch parties lose their seats.
Party discipline is strong and individual politiog& have little opportunity to voice
local interests.
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spelt out in the Constitution are secured as micbugh governing
party machinery as through processes of intergovental negotiation
and compromise. As a result, provinces do verlgliti present regional
views in national politics.

The situation in Kenya once county governmentseatablished is
likely to be very different. Most Kenyan represdivies are elected in
single member constituencies and the party systeweak. The Presi-
dent may not have a majority in Parliament. Evemeifor she does, it is
likely to be unstable. Thus, it will not ever besgdo push the Presi-
dent’s agenda through Parliament. Moreover, cigzexpect politicians
to deliver concrete benefits to their constituesdrereturn for their vote.
Thus, although Senators are not tied directly ® ¢bunties that elect
them, they will have influence in the national Egtive process and, in
the process, be subject to considerable pressome fnembers of their
constituencies.

X. CONCLUSION

South Africa and Kenya'’s constitutional framewodemonstrate
well how a system of multilevel government can lesighed to meet
local needs — or at least the most pressing irteeddsconstitutional ne-
gotiators. In designing their systems, both SoufnicA and Kenya
needed to find a middle road, between a traditionéhry state in which
all power is vested in the national government artdaditional federal
system in which regions have substantial autondmggrated multi-
level government provided this. We do not yet knlosw the system
will work in Kenya. In South Africa it has not beeasy. Most of the
difficulties relate primarily to endemic problems$ underdevelopment
and inequality and not to the model of governmeat there are ways in
which the South African model might be adjustedntgprove its func-
tioning and remove some of the complexity. Howepeple concerned
with the constitutional design should pay seriotisrgion to the oppor-
tunity that integrated federalism offers of protegtnational standards
while ensuring a degree of local autonomy and t&grating subnational
units fully into national politics.
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