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OZET

Dogu Asya’nin bir¢ok Ulkesinde, halk¢i demokrasideaklazan
ve yonetimin secilmibolumlerinden 6zellikle ayri duran gozlemci ku-
rumlara dgru ilerleyen bir kurumsal sapma yanmstir. En asiri
orneklerden biri olan Filipinlerde mahkemeler, kuwou gtcl, yani
anayasanin kendisini ggtirme gtcinu sinirlangiir.

Bir diktatorltik doneminin ardindan demokratik anagkar benim-
semj ve hemen sonrasinda bu anayasalari anayasa malteytee
bagimsiz anayasa gozleme kurumlari yoluyla populiskbardan kur-
tarmis olan Filipinler, Tayland, Giney Kore ve Endonezfakli bir
model sunmaktadirlar.

Bu yazida, bu kurumsal sapmanin, hem yamémokratik politi-
kalar nedeniyle hem de askeri yonetime ddmrkusuyla ortaya cikdi
gorisU ileri surdlmektedir. Mahkemelerle gozlemci kuramibir orta
yol sunmaktadirlar. Bunlar, mgeuiyetlerini, tarihsel kopg sonrasindaki
kurucu dénemde demokratik yollarla yapilan ancakaaonra siyasi
seckinler icin goringten ibaret kalan anayasalardan alirlar. Bununla
beraber bu Ulkeler, anayasal normlarini guclendikmein, segilmengi
yargiclara, gozlemci kurumlara ve gunlik yonetimskli siyasetinden
korundygu varsayilan teknokrasilere yonekterdir.

Bu Asyal tlkeler bakimindan anayasacilik, demaokdeslini ku-
surlu secimler ve parlamentolar gerceijile uzlgtirmak ve temkinli
demokratik ¢gunlugun olmadgi yerde denetlemelevini yerine getire-
cek mahkemelere ve gozlemci kurumlara givenmelgegiekli retorik
gerceveyi sunar.

" ingilizceden ceviren Giilden KURT.
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ABSTRACT

In many countries in East Asia, there has emergethstitutional
turn, away from popular democracy and toward watghdagencies
deliberately insulated from the elected brancheg@fernment. In the
most extreme example in the Philippines, the cdwat® constrained the
constituent power no less, that is to say, the poteerevise the
constitution itself.

A pattern has emerged in the Philippines, Thaila8duth Korea
and Indonesia which, after a period of dictatorshiyfave adopted de-
mocratic constitutions and yet no sooner insulateelse constitutions
from populist pressures through constitutional ¢dsuand independent
constitutional agencies.

It is here proposed that this institutional turnisought about by
both a flawed democratic politics and a fear ofedurn to military rule.
Courts and watchdog agencies offer a middle grodiky derive their
legitimacy from constitutions that were democrdticavritten during
the constitutive moments of historical rupture, benceforth are re-
duced to a facade for elite politics. However, ttoe enforcement of con-
stitutional norms, these countries have turned telected judges,
watchdog agencies and technocracies supposedlyatesufrom the
compromised politics of day-to-day governance.

For these Asian countries, constitutionalism pregidhe rhetori-
cal framework to reconcile the ideal of democradihwhe reality of
imperfect elections and parliaments, and to relycoarts and watchdog
agencies to carry out the checking function in ditfaf vigilant democ-
ratic majorities.

Key Words: Popular politics, popular democracy, Counter-ma-
joritarian institutions, Institutional turn, Watclody agencies, The Phil-
ippines, Thailand, Judicialized governance, Judiz&ion, judicial pre-
emption, Ferdinand Marcos, Shiniwatra Thaksin
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Filipinliler, Marcos diktatorlgine kagi yapilan bagcil halk
ayaklanmasi sayesinde, 1986’da demokrasilerinedgankavygtular ve
bu zaferi yeni bir anayasayla taclandirdilar. Odgimbu yana, bu ana-
yasayl demokratik plebisitler yoluyla glgtirmeye yonelik her gigim,
mahkemeler tarafindan engellegtini Bir yandan bu sd#sikliklerin
asil gindemi, bganlik makamina getirilen ve tarihel nedenlerle &ber
kaldirmakti. Ote yandan, geleneksel anayasal daldribu stire sinirla-
malari, halk iradesine yapilan kaecogunlukcu baskilar olarak kabul
ediliyordu ve bu durumda plebisitler de, demokragikninatlardi.

Bu bir hayli ironiktir. Mahkemeler bu d@ssiklikleri ve plebisitleri
engelledgi takdirde teoride demokratik sireci kapamisalar da pra-
tikte demokrasiyi diktatorlge donigmekten de korumgwolurlar.

l. GIRIS

Filipinler anayasac@nin kokenleri ile dier Asya anayasalari
birbirine benzemez. Asya’nin e Ulkelerinde anayasalar, bir somir-
geci guce kau yuratilen devrimin zaferinin veya mogaten cumhuri-
yet idaresine gegin, diktatorlik déneminden sonra demokrasinin yeni-
den kurulmasinin veya tek partili sosyalist deeietéeki planli ekonomi-
nin yurarlukten kalkmasinin ardindan serbest piyaséekrar kurulma-
sinin belgesi olmyiur.

Bunlar, Profesoibrahim Kabglu’nun sert siyasi koplar olarak
ifade ettgi seyden kaynaklanan “kurucu anlar’a benzer durumiardi
Kendisi bunlari, olgan dizeltmeler yoluyla “icteki ggsiklik”, baska bir
deyisle gecerlilgini mevcut anayasanin kendisindeki hikimlerden alan
degisiklikler olarak adlandirdii seye dayanan anayasalardan ayri tutar.
Suphesiz demokrasi dibir anlamda bu anayasalar, iktidara ve ekono-
miye iliskin birtakim duzenlemeleri durdurmay! ve kendilenadikal
siyasi mucadelelerden korumgilenindedir. Bununla birlikte Filipin-
ler'in anayasal tarihinde, hemen hemen tim anaggsgliya, mevcut
siyasi cerceveden organik yollarla gelen “igidelikler” oldugu iddia-
sinda olmstur. Kurucu anlara dayanan iki anayasardia durum budur;
ki bu anayasalaispanya’ya kaw yuritilen bgmsizlik devriminin so-
nucu 1899 Malolos Anayasasi ile Marcos diktatgititi deviren “Hal-
kin Gucli” ayaklanmasinin ardindan kabul edilen bkgil987 Anaya-
sasidir.
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ll. TAR IHSEL ARKA PLAN

Filipinler, 350 yil boyuncalspanya’nin kolonisiydi. Bamsizlk
devrimi, 1898 yilinda ortaya cikgyi— hayli kisa sirerek— maalesef ki
Ispanya-Amerika Sayanin basladigi 1898'de zafere ufmnistir. Is-
panya sava kaybetm§ ve Filipinler, (Kiba, Puerto Rico ve Guam’la
birlikte) sava ganimetinin parcasi olarak Bigi& Devletler'e kalmgtir.

Devrimciler, Haziran 1898’de amsizlgi ilan etmitir. Bu arada
da — goriinirde Bkent Manila’nin kontroliinii elinde tutan ispanya,
Aralik 1898'de Paris’te imzalanan baanlamasinda Filipin Adalari’'ni
Birlesik Devletler'e birakmgtir. Devrimciler, Manila’nin kuzeyini ba
kent olarak belirlemsi ve Ocak 1899'da, bugin Malolos Anayasasi adi
verilen anayasayi ilan etgtir. Ardindan Filipinler'in kaybetgii Filipin-
ler-Amerika Sav@l gelmi ve neticesi, yarim yuzyil siren Amerikan
sémiirge diizeni olngtur’,

1898 Barg Anlasmasi’ndan itibaren ve 1986’daki ayaklanmaya
kadar, dizenli bir anayasal gediizisi, bir egemenden grine i¢ dgi-
simler dizisi ve aynisekilde demokrasiden diktatogé gecgler dizisi
s6z konusudur. 1898 Anlamasi cercevesinde ve Amerikan Anayasasina
dayanarak Birlgk Devletler, yeni somirgesini yonetmek Uzergitlie
“organik belgeler” ilan etngtir®. 1935 yilinda Filipinler, Filipinliler tara-
findan hazirlanan ve Bigik Devletler Kongresi tarafindan onaylanan
bir anayasayla yonetilen Bigié Devletler'e b&li bir commonwealth
haline gelmgtir. Sonunda Filipinler, 1946'da, bu anayasa domelai
bagimsizlgini kazanmytir.

! ispanya ile Birlgik Devletler arasindaki baranlamasi (1898).

2 C. Majul, The Political and Constitutional Idedstte Philippine Revolution (Quezon
City: University of the Philippines Press, 196%), #78-82; O. D. Corpuz, Saga and
Triumph: The Filipino Revolution Against Spain (Qoa City: University of the
Philippines Press and Cavite Historical Societyp2)0 pp. 201-31, 273-97; S.
Guevara (ed.), The Laws of the First Philippine ®#jg (The Laws of Malolos,
1898-1899) (Manila: National Historical Institute994), pp. 104-19; T. Agoncillo,
Malolos: The Crisis of the Republic (Quezon Citynitkrsity of the Philippines
Press, 1997), pp. 305-35.

% V. V. MENDOZA, FROM MCKINLEY’S INSTRUCTIONS TO THENEW CONSTITUTION:
DOCUMENTS ON THE PHILIPANE CONSTITUTIONAL SYSTEM (Quezon City: Central
Lawbook Publishing Co., 1978).
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Eylal 1972°'de Ulkenin altinci B&ani olan ve bgkanlik gorevin-
deki ikinci ve son déneminin bitmesine iki yil kakulunan Ferdinand
Marcos, bir komunist isyana dayali tehdidi bahaderek sikiydonetim
ilan etmitir. Ocak 1973 itibariyle tGlkede, dnceki anayasaaedisiklik
hikumlerine uygun olmayan yeni bir anayasa kabuinggtir. Bununla
birlikte, yine de Yiksek Mahkeme, wgiar Javellana v. Executive
Secretary davasinda, anayasanin, siyast bir gerceklik ol4eak olarak
yurdrlikte” oldigunu beyan etngiir. Marcos, 1976’da iktidari biraz
daha fazla kendinde toplamak ve 1981'de kendingdamos oldugu
iktidari mesrulastirmak ve kurumsalkirmak tzere anayasasini iki kez
degistirecektir. Gercekten de Marcos, kendi rejimini &gasal otoriter-
lik” olarak adlandiracak ve bu rejimi, mevcut ansgladiizenin yapisi
icinde mearulastiracaktir.

Marcos 1986’da, Corazon Aquino idaresindeki birkhayaklan-
masiyla devrildi. Aquino, yeni biarta, yani plebisitle kabul edilen 1987
Anayasasina kadar gegcici gartla, yani Ozgurlik Anayasasi ile yone-
timi surdirdd. Sonrasindaki ceyrek ytzyilldan buaydsu anayasa, iki
defa bakanlik se¢imini sadece alti yil stiren tek bir doresinirlayan
sure kisitlamasini kaldirmak maksadiylagigirilmek istendi. Bu iki
girisim, anayasa metninin en kati yorumuna dayanan Yik&ghkeme
tarafindan reddedildi.

Malolos Anayasasl, devrimci donemin tek 6zgin metiairak
kalmistir; ancak asla tam anlamiyla uygulanamamiSonrasinda gelen
hemen hemen tim anayasalar, mevcut yasal dizehndéhficeride”
cereyan etmtir: Birlesik Devletler himayesindeki “organik belgeler”,
Filipinler'in doneminde bgimsizlgini tekrar kazangi 1935 Anayasasi
ve en dar hukuki anlamiyla olsa da 1973 tarihli ddarAnayasasi. Bu
sureklilik yalnizca 1986’daki Marcos kain ayaklanmayla kesintiye
ugramstir.

4 G.R. No. L-36142 (31 Mart 1973).
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lIl. ANAYASAL KOPU § VE SUREKLILIK ARASINDAK i
BULANIK C izGi

iki tarihsel donem, kopuve sireklilik arasindaki sinir gizgisini
bulaniklgtirmistir: Marcos’un 1972’de olganustiu hal yetkilerini tze-
rine almasi ve Cory Aquino’nun 1986’da Marcos'u idiv.

ilk bulaniklik, 1973 Marcos Anayasasinin kabullyteayga cikti.
1935 Anayasasinin anayasasidili gine iliskin hikmu, gizli oy usu-
liyle yapilacak uygun bir plebisit gerektirmesimgmen; Marcos Ana-
yasasl, Ulke askeri idare altindayken, sozdi@k Meclisler’nde sadece
el kaldirma usultyle ve halka, laf olsun diy¥€ehi Anayasay! onayliyor
musun? Yeni Anayasanin onaylanmasi i¢in bir plelepilmasini isti-
yor musun?’ diye sorulmak suretiyle kabul edildi. YUuksek Mame,
bunun dgisiklik sirecine uygun olmagini kabul etmek zorunda kaldi;
ancak ulusun kaderini belirleyecek olan tum zanramlan ilging kara-
rini da aldi: 'Yeni Anayasanin tam olarak yururlikte kabul ediimes
onunde bgkaca bir hukuki engel yoktur.

Javellana v. Executive Secretdnkararinda Mahkeme, Kati
hukukilik denetimini yani, anayasanin anayasaigldi gine iliskin
hikimune uygunluk incelemesini reddetti ve hallkyiy@ayasaya onay
verdikten ve hukimet, bu anayasaya dayanarak idabsladiktan
sonra, mahkemelerin, egemen olan kanaati sorgutamamunda olma-
digini belirterek “siyasi mesele” doktrinini benimsedialk, oylama
usullyle, silah zoruyla veya sessiz kalmak suretikier ne yolla olursa
olsun bir anayasay! kabul gitide, mesele hukuki incelemenin kapsama
alani dgina cikar. “[Onaylama] usuline bakilmaksizin —hatta
eski Anayasanin Ongorgdinden farkli olsa dahi— yeni Anayasa halk
tarafindan (...) bir kez onaylandiktan sonra Mahkemeou eylemlerin
gecerliligine iliskin inceleme yapma yetkisi bulunmamaktadir.”
(Makasiar, ayri gor)

Gercekten Mahkeme, “halk meclislerini” devrimleiik iktidarina
dahi benzetnstir.

“Mademki silahli micadeleyle Braldirdilar ve o donemde mev-
cut bulunan idareyi gug¢ yoluyla ele gecirdiler (.0.halde eylemlerinin
hukuki deil, siyasi dgerlendirmeye tabi oldiuna dair en ufak bgtphe

®Supra
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yoktur. Bizler, guce baurulmadan ve halkin, baail yollardan ve mev-
cut anayasay! yok sayarak (...) yeni bir anayasalleimesinde herhangi
bir tereddiit unsuru gérmiyoruz.” (Makalintal ve Casayri gorg)

Ikinci bulaniklik, ayaklanma sonrasinda ve buglinlavent Ana-
yasa kabul edilmeden 6nce Filipinlerde yururlikidunan gecickar-
tin, Corazon Aquino’nun Ozgiirlik Anayasasinin 18@6laniyla ortaya
ciktl. Sart, Aquino hukimetinin “[mevcut] Anayasay! ihladerek” ku-
ruldugunu kabul eden Yiksek Mahkeme tarafindan reddedildi

Aquino hdkimetinin mguiyeti, yargilanabilir bir mesele dedir.
Tek hakimin (...) halk oldgu siyaset alanina ait bir meseledir. Ve halk
hiukmiini vermitir; bu hilkiimeti kabul etngiir.®

Hem Marcos diktatorlgli hem de Cory Aquino demokrasisi, kati
yasallik denetimi yerine siyasi gecerlilik denetimbngdren siyasi me-
sele doktriniyle hukuki olarak gerekcelendiritim. Yine de bir fark
vardir. Marcos, anayasal sureklilik iddiasinda bakak meruiyet sa-
lamistir. Aquino ise bilhassa hem tarihsel hem anayspis sebebiyle
mesruiyet kazanmstir.

IV. KURUCU GUCUN HUKUK i ONCELIK HAKKI

Marcos sonrasi 1987 Anayasasinl —iceridergtstemeye yonelik
ilk girisim, kendisi de eski bir general olan veskenligl tek bir donem
ve alti yilla sinirlayan anayasa hukmunigigigrmek isteyen Bgkan
Fidel Ramos doneminde oldu. Bu gim demokratik plebisit yapiima-
sini engelleyerek, “demokrasinin son kalesi” @duddia edilen Fili-
pinler Yuksek Mahkemesi tarafindan iki kez redagidil

Bu, tartsma yaratacak bir hamle olgundan, Ramos teklifi ken-
disi yapmadi. Bunun yerine 1987 Anayasasindaki eskarsiz bir
hikmu kullandi; -yazildgs donemin halk¢l ve devrimci ruhuyla- bu hi-
kim, “halk girsimi” hikm{ uyarinca, anayasa gigkliklerinin dogru-
dan halk tarafindan teklif edilebilegiai dngoriyordu. Bu, farkl bir
anayasal d#siklik yoluydu; geleneksel yollar, ya secilgnKongre gibi
ya da sadece bu amac icin toplagsecilmis anayasa meclisi gibi ku-
rumsal kanallari takip ediyordu. Dolayisiyla, “hakisimi”, saibeli se-

® Lawyer's League for a Better Philippines v. Presidéquino,G.R. No. 73748 (22
Mayis 1986).
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kilde sadece bu amag icgin kurulgngiipheli bir 6rgit olan Reform, Mo-
dernleme ve Eylem icin Halk Gigimi (veya Filipincede “imza” anla-
mina gelen PIRMA) drguti tarafindangkzeildi.

Yuksek Mahkeme ontindeki ilk roundda gimi kolayca sonlandi-
rildi. Secim komisyonuna @oudan girgimi baslatabilmek icin gerekli
imzalari sunmak yerine PIRMA, yaslikla komisyondan bu imzalari
toplamasini talep etgti. Komisyon bunu gecgersiz saydi ve Yuksek
Mahkeme, halk gisimine iliskin anayasal hilkmin uygulanmasing-ili
kin yasal slemin “eksik, yetersiz [ve] kusurlu” oldunu -sadecedictum
(mutalaa)keklinde- ifade eden bir miizekkereyteu bgvurudan kolayca
kurtuldu.

Boylece PIRMA destekgilerine giderek ve bu kez gkienzalarla
birlikte, secim komisyonundan ggikli ge iliskin bir plebisit yapmasini
talep etti. Mahkeme yine, bu kez saddodum (mutalaa) yerine, mita-
laasini ikinci ve son hukmdindaatio decidendi(asil gerekge) seviyesine
yiikselterek reddetfti

Her iki seferde de Mahkeme, halk¢i gorinim ardindaisi anti-
demokratik siyaseti tanidilk karar, Mahkemenin, “demokrasinin son
kalesi” olarak, [asla], halkin talebi kilna burinmg bir talebin etra-
finda donen maskargln hicbir seyden habersiz k6t adami olmamasi
(...), kendini, surekli iktidarda kalmak isteyenleamaclarini mgulas-
tirici bir arag olarak kullandirmamasi gergkyioninde bir uyariydi.

Anayasa dgisikli gine yonelik ikinci girsim, yine benzegekilde
bir halk girsimi yoluyla sire sinirlamasini kaldirmayi deneyeskian
Gloria Arroyo doneminde oldu. Arroyo, farkl bah&erée yetki stresini
arttirmayi denedi; bunlardan en curetkar olani dahkemeler tarafindan
reddedilen “ulusal ofganiistii hal” yoluyla olaniy8i Gérev siresi dol-
mak Uzere oldgundan, Filipinler'in hukimet sistemini feanlk siste-
minden parlamenter sisteme détiliecek olan anayasal ggikliklere
basvurdu. Boylece tekrar Bkan secilmesi anayasaya gore yasak olan
Arroyo, parlamento uyeli icin secimlere katilabilir ve lghakan olabi-
lirdi. (Ilave diizenlemeler yoluyla Arroyo, gercekten deratsgie katila-

" Defensor-Santiago v. Commission on Electi@®R. No. 127325 (19 Mart 1997).

8 People’s Initiative for Reform, Modernization andtian et al. v. COMELECG.R>
No. 129754 (23 September 1997).

° David v. ArroyoG.R. No. 171396, 489 SCRA 160 (3 Mayis 2006).
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rak kendi bdlgesinden Kongre uyesi secilgli. anda pek ¢ok secimlere
hile karstirma ve yolsuzluk suglamasiyla tutuklu bulunuyor.)

Bu kez Arroyo’nun grubu, bir dnceki PIRMA kararladan gerekli
dersleri ¢ikarmgti, ancak yine de Yuksek Mahkeme tarafindan geri ¢ce
rildi. Lambino v. Comeledavasinda Mahkeme, halk gimine iliskin
hikmu, girgimi baslatanlar aleyhinde ¢ok kati bicimde yorumladi. Mah-
keme, teklif edilen désikligin, imza atanlarin hangi @siklik lehine
imza attiklarini bilmelerini sgayacaksekilde imza sayfalarina neden
eklenmedgini sordu. Mahkeme, desikli ge iliskin hukimde kullanilan
dili de inceledi; Kongrelerle anayasa meclislerirfyonetim seklinin
degistirilmesi gibi) blayuk “revizyonlar” teklif edebiligrken, halk giri-
siminin, dezistirilen hikim dg¢inda Anayasanin bolimlerinin veya mad-
delerinin yeniden dizenlenmesini kapsamayacak ktdegisiklikler”
teklif edebilecgini belirtti. Bunun nedeni, halk giimlerinin, “sabit ve
tanimlanabilir katilmci organlari veya kayitli yémleri” olmayan si-
nirlari belirsiz bir kaynaktan gelmesiydi

Sonunda, dilekgeyisieme koymama yonundeki kararginin ka-
niti olan dlumcil darbeyle, Mahkeme, gimin katilimcilarini cezalan-
dirdi. Girsimciler, dggrudan girsimlerini destekleyen 6.3 milyon, yani
yasanin 6ngordiinden daha fazla imza sungtardi. Yine de 6.3 mil-
yon imzay! sunduklarinda, kapak notu avukatlarindadece 3’0 tara-
findan imzalanngi bir dilekceydi ve Mahkeme, bunu énemli bir kusur
olarak gordu.

Bununla birlikte, kararin yazim dili, Anayasada yapak i¢ dgi-
sikliklerde kati bir yasalara uygunluk denetiminamlbalili ginin altini
ciziyordu.

Hic kimse, ciddiyetsiz dgsiklik veya revizyonlarla,Anayasanin
kendisiningart kastugu acikca belirtilmy degisiklik ve revizyon usulle-
rini apaciksekilde ihlal ederelAnayasayi dgersizlgtiremez.

Temel yasada boylesi bir gigikli ge izin vermek, Anayasay! meg-
hul sularda babos birakmaktir; onun ginin hakim siyasi grubuncaobir
yana bir bu yana cedirilmesine izin vermektir. Eer bugin bu Mah-
keme, Anayasada, anayasada belirtilmcimler dginda, ciddiyetsiz bir

19 G.R. No. 174153 (25 Ekim 2006).
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degisiklik yapilmasina izin verirse; yarin, gelecek olg@ni bir hakim
siyasi grup, ayni ciddiyetsiz ve anayasal olmayanda, kendi d@sik-
liklerini talep edecektir. Byekilde strekli dgisip duran bir Anayasa, bu
ulkede hukukun Ustungii bakimindan, iyiyesaret dgildir.

“Halkin sesi”, “halkin egemen iradesi” veya “birakhalk karar
versin” tarzi hileli sézler, anayasanin kendisitedirtiien 6zel anayasa
degisikli gi bicimlerine Ustlin gelemez. Aksi halde -toplumumkalici
istikrar sglayan halkin temel s6zamesi- Anayasa, sahte vaatlerle imza
toplayan siyasi gruplarin ¢ikara dayalgi@iliklerinden kolayca etkile-
nir hale gelir.

Anayasa dgsikli gine iliskin bu iki olayda, dgisiklikler plebisite
sunuld@gu takdirde, halkin bunlar onaylamak tzere akligetinebile-
cegine yonelik bir korku vardi. B&a bir ifadeyle, secime dayanan de-
mokrasiye, halk iradesinin, liderlerin surekli ddirda kalmasinin yolunu
acacaksekilde yonlendirilebilecgine dair buyik bir givensizlik s6z
konusuydu.

Diger taraftan, Marcos sonrasi doneminin Filipinlemd&rasisine
yonelik gizli saldirilar kajsindaki tek denetim organi, tuhaf bigcimde,
karsi-cogunlukcu bir kurum olan Yiksek Mahkemeydi. Bu, biagasal
demokrasinin, kendi hikumleri yoluyla altist edilebegine, c¢lnku
nihai teminat olan ilgili ve dikkatli halkin, seciende kendi gucunu
kullanmakta pek cok kereler g@isiz oldguna ve boylece bir plebisitte
oy kullanmalari istenginde, kotu niyetli bir dgisikli gi reddedecekleri
hususunda halka guvenilemeygoe dair cok daha buyuk bir ikileme
isaret ediyor. Bu nedenle, ¢ddili gorinse de, Mahkemenin, “[bir]
demokrasinin son kalesi” olarak konumlanmasi, malkerleik bir
“anayasal otoriterlik” kagisinda ayaklanmasindangfoustur.

V. ASYA ANAYASACILI Gl: HALKCI POL ITIKALARDAN
UZAGA, KAR SI-COGUNLUKCU KURUMLARA DO GRU

Daha geni bir bgglamda bu kararlar, adeta, halk demokrasisinden
“kurumsal” sapmanin orgni olusturmaktadir ve Filipinler’deki ve di-
ger Asya Ulkelerindeki daha genmnodellerin parcasidir. Gozlemci ku-
rumlar olwturulmustur, bunlar yonetimin secilen bélimlerinden ayri
tutulmustur: ombudsman veya pansiz savcilar, anayasal insan haklari
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komisyonlari, yolsuzlukla micadele vegmasiz kamu hizmeti ve ana-
yasa mahkemeleri, sietle micadelede 6zel mahkemeler ve idari dene:
tim mekanizmalari.

Uzun sdreli diktatorliikler ve asker-egemen yonedntdn sonra
yeniden yapilanan Filipinlerde, Tayland'da, Gunegre’de ve Endo-
nezya'da bu kurumlar ofturulmuwstur. Fakat dikkat edilmesi gereken,
demokrasi tekrar kurulduktan ve bir anayasa katiikten sonra bu y6-
netim bicimleri, sonrasinda, anayasalarini popbbskilardan korumaya
calismamslardir. Burada sodylenen, bu kacogunlukcu, kurumsal sap-
manin populer politikalarin karisizlgl ve yine eski genellikle fgst
yonetim bicimlerine donmemek icin gdsterilen direvedeniyle ortaya
ciktigidir ve kabul edilebilir en makul bicim, e yerlerde “yargisal-
lasmis yonetim” olarak adlandirilan yonetim bicimidir.lipinler 6rnesi-
nin farki, mahkemeler tarafindan sinirlananin, nasli kurucu gucin
kendisi olmasidir.

Ozetle, Filipinler anayasadil, kusurlu secimler ve parlamentolar
gerceziyle birlikte demokrasi idealini ifade eden retorikr cerceve
sunmaktadir ve demokratik ganlugun unutmayi tercih egti denetim
islevinin yerine getirilmesinde mahkemelerle go6zlerkarumlara gu-
venmektedir.
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ABSTRACT

In many countries in East Asia, there has emergethstitutional
turn, away from popular democracy and toward watghdagencies
deliberately insulated from the elected brancheg@fernment. In the
most extreme example in the Philippines, the cdwat® constrained the
constituent power no less, that is to say, the poteerevise the
constitution itself.

A pattern has emerged in the Philippines, Thaila8duth Korea
and Indonesia which, after a period of dictatorshifave adopted de-
mocratic constitutions and yet no sooner insulateelse constitutions
from populist pressures through constitutional ¢dsuand independent
constitutional agencies.

It is here proposed that this institutional turnisought about by
both a flawed democratic politics and a fear ofedurn to military rule.
Courts and watchdog agencies offer a middle grodrky derive their
legitimacy from constitutions that were democrdticavritten during
the constitutive moments of historical rupture, benceforth are re-
duced to a facade for elite politics. However, ttoe enforcement of con-
stitutional norms, these countries have turned telected judges,
watchdog agencies and technocracies supposedlyatesufrom the
compromised politics of day-to-day governance.

For these Asian countries, constitutionalism pregidhe rhetori-
cal framework to reconcile the ideal of democradihwhe reality of
imperfect elections and parliaments, and to relyconrts and watchdog
agencies to carry out the checking function in ditfaf vigilant democ-
ratic majorities.
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*k%k

The Filipinos regained their democracy in 1986 tigto a peaceful
but popular uprising against the Marcos dictatgrsdmd enshrined that
triumph in a new Constitution. Since then, evertgrapt to revise that
constitution via democratic plebiscites has bearchkdd by the courts.
On one hand, the true agenda of these amendmethtiselea to lift the
term-limits on the president, historically fearesl a first step toward
Marcos-style dictatorship. On the other, in tramfiill constitutional
doctrine, these term limits are rhetorically seencaunter-majoritarian
constraints upon the popular power, and plebis@tesin turn the de-
mocratic safeguard.

Thus the irony. When courts block these amendmamdsplebi-
scites, in theory they obstruct the democratic @secbut, in practice,
they protect democracy from a return to dictatqrshi

[. INTRODUCTION

The origins of Philippine constitutionalism stamdcontrast to that
of other Asian constitutions. Elsewhere in Asianhstdutions have
documented the triumph of a revolution againstlargeer, or transition
from monarchy to republican government, the resitmmeof democracy
after a period of dictatorship, or the restorattdnmarket freedom after
the phase-out of command economics in one-partglsicstates.

These are akin to the “constitutive moments” thativé from
what Professor Ibrahim Kaboglu has described ap debtical rupture.
He distinguishes these from constitutions derivirggn what he calls
“internal change” via ordinary amendment, thatdassay, changes that
draw their validity from the terms of the existingnstitution itself. In a
decidedly undemocratic sense, these constitutems to lock in certain
power and economic arrangements, and insulate #leessfrom radical
political challenge.
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In the Philippine constitutional history, howevelmost all its
constitutions have purported to be “internal chaigeat flowed or-
ganically, as it were, from the existing politidedmework. That is, ex-
cept for two constitutions born of constitutive mems, namely, the
1899 Malolos Constitution, the culmination of timelépendence revolu-
tion against Spain, and the present 1987 Constittadopted after the
“People Power” uprising that toppled the Marcogatmrship.

[I. HISTORICAL BACKGROUND

The Philippines was a Spanish colony for 350 yegansindepend-
ence revolution erupted in 1898 and triumphed eialather briefly — in
1898, but alas, just when the Spanish-American Mégan. Spain lost —
and the Philippines was but part of the war bottgdther with Cuba,
Puerto Rico and Guam) awarded to the United States.

The revolutionaries declared independence in J@$8.1In the
meantime, Spain — which remained nominally in canéff the capital
city of Manila — ceded the Philippine Islands te thnited States in the
Treaty of Peace signed in Paris in December 188& revolutionaries
established their capital north of Manila and, enuary 1899, pro-
claimed what is now called the Malolos Constitutidime Philippine-
American War ensued, which the Filipinos lost, lagdo a half-century
of American colonial rulé.

From the 1898 Treaty of Peace and until the 198&ing, there
was an unbroken chain of constitutional transitjarfsinternal change
from one sovereign to another, and likewise frobrmderacy to dictator-
ship. Within the framework of the 1898 Treaty angrguant to the
American constitution, the United States promuldatarious “organic

! Treaty of Peace between Spain and the UnitedsSth898).

2 C. Majul, The Political and Constitutional Idedgte Philippine Revolution (Quezon
City: University of the Philippines Press, 1967), f78-82; O. D. Corpuz, Saga and
Triumph: The Filipino Revolution Against Spain (Qoa City: University of the
Philippines Press and Cavite Historical SocietyD2)0 pp. 201-31, 273-97; S.
Guevara (ed.), The Laws of the First Philippine R#jg (The Laws of Malolos,
1898-1899) (Manila: National Historical Institute994), pp. 104-19; T. Agoncillo,
Malolos: The Crisis of the Republic (Quezon Citynilkrsity of the Philippines
Press, 1997), pp. 305-35.
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acts” to govern its new coloriyin 1935, the Philippines became a Com-
monwealth under the United States, governed undeorsstitution
drafted by Filipinos and approved by the Unitedt€taCongress. It was
under this constitution that the Philippines evatijuacquired its inde-
pendence in 1946.

In September 1972, Ferdinand Marcos, the counsixth presi-
dent and two years away from the end of his seemutllast allowable
term in office, proclaimed martial law, citing thiereat from a commu-
nist rebellion. By January 1973, the country add@enew constitution
that did not satisfy the amendatory clauses ofetisévhile constitution.
However, the Supreme Court nonetheless declar&d ftll force and
effect” as a political fact in the infamous caselatellana v. Executive
Secretary. Marcos would amend his constitution twice, in 833 con-
centrate powers even more in his person and in 1®84gitimize and
institutionalize his concentrated powers. Indeedydds would call his
regime “constitutional authoritarianism”, and legized it from within
the structure of the extant constitutional order.

In 1986, he was ousted in a popular uprising ledGmyazon
Aquino, who first governed under an interim chartee Freedom Con-
stitution, until a new charter, the 1987 Constdnti was adopted in a
plebiscite. In the subsequent quarter-century sitiere have been two
attempts to revise this constitution in order fb tihe term-limits that
confine presidents to a single six-year term. Batbmpts were blocked
by the Supreme Court, relying on the strictest irgpadf the constitu-
tional text.

The Malolos Constitution remains the one autheatidodiment
of the revolutionary moment, yet it was never trutyplemented. Al-
most all of the subsequent constitutions have ftbvaternally” from
within the existing legal order: the United Staspensored “organic
acts”, the 1935 Constitution under which the Philigs regained its
independence, and the Marcos Constitution of 18¥8)gh only in the

% V. V. MENDOZA, FROM MCKINLEY'S INSTRUCTIONS TO THENEW CONSTITUTION:
DOCUMENTS ON THE PHILIPANE CONSTITUTIONAL SYSTEM (Quezon City: Central
Lawbook Publishing Co., 1978).

4 G.R. No. L-36142 (31 March 1973).
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narrowest judicial sense. That continuity was regduonly by the anti-
Marcos uprising in 1986.

[ll. THE BLURRED LINE BETWEEN CONSTITUTIONAL
RUPTURE AND CONTINUITY

Two historical episodes have blurred the demarncabetween
rupture and continuity: Marcos’s seizure of emeayepowers in 1972
and Cory Aquino’s ouster of Marcos in 1986.

The first blurring occurred with the adoption oktMarcos Con-
stitution of 1973. The amendatory clause of the5188nstitution called
for a proper plebiscite conducted via a secrebhajet the Marcos Con-
stitution was adopted while the country was undditary rule, by a
mere show of hands in so-call&pkeoples’ assemblies,Wwhere people
were supposedly asketDo you approve of the new Constitution? Do
you still want a plebiscite to be called to rattye new Constitution?”
The Supreme Court conceded that this did not yatisd amendatory
process, yet it arrived at the all-time classicatosion that sealed the
nation’s fateXThere is no further judicial obstacle to the newrgtitu-
tion being considered in full force and effect.”

In Javellana v. Executive Secretarthe Court rejected the test of
strict legality, that is to say, of compliance witle amendatory clause of
the constitution, and used the “political questi@dctrine to say that
once the people had acquiesced to the new Commtitahd once the
government had begun to operate under that Comstifuthe courts
were not in a position to second-guess that sayergidgment. When
the people adopt a constitution, in whatever magnwéether by the
ballot, by force of arms or by their silence, thiacision is placed be-
yond reach of judicial inquiry.

“Regardless of the modality of [ratification] — evéd it deviates
from the old Constitution, once the new Constituti® ratified.....by the
people, the Court is precluded from inquiring i@ validity of those
acts.” (Makasiar, separate opinion) Indeed, therCeuen analogized
the “peoples’ assemblies” to the raw power of ratiohs.

®Supra
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“If they had risen up in arms and by force depoadedthen exist-
ing government.... there could not be the least doubt that their act
would be political and not subject to judicial rewi. We do not see any
if no force had been resorted to and the peopldefrance of the exist-
ing Constitution but peacefully...ordained a new Gibuson.” (Maka-
lintal and Castro, separate opinion)

The second blurring occurred with the promulgategdnCorazon
Aquino’s Freedom Constitution in 1986, the interatmarter by which
the Philippines was governed after the uprising befbre the present
Constitution was adopted. It was challenged befloeeSupreme Court,
which recognized however that the Aquino governniet been estab-
lished “in violation of [the existing] Constitutich

[T]he legitimacy of the Aquino government is notjusticiable
matter. It belongs to the realm of politics wherdyathe people... are
the judge. And the people have made that judgnteey, have accepted
th[at] government.

Both Marcos’s dictatorship and Cory Aquino’s denamyr were
juridically justified via the political question dtrine that applied the
test of political validity rather than strict leggl There is one difference
though. In the case of Marcos, he derived legityniag claiming con-
stitutional continuity. In the case of Aquino, stieew her legitimacy
precisely because of both historical and constihati rupture.

IV. JUDICIAL PRE-EMPTION OF THE CONSTITUENT
POWER

The first attempt to amend — internally — the pdst-cos 1987
Constitution was under President Fidel Ramos, Himas®rmer military
general, who wanted to amend the constitutionavipian that limited
the president to one six-year term without re-ébectThe attempt was
twice rejected by the Philippine Supreme Court Whiclaiming to be
“the last bulwark of democracy”, prevented the Iragdof a democratic
plebiscite!

® Lawyer's League for a Better Philippines v. Presidéquino,G.R. No. 73748 (22
May 1986).
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Since the move was bound to be controversial, Raltbsot pro-
pose it himself. Instead, he used an erstwhile dnoas clause in the
1987 Constitution that — in the populist and reviolary spirit under
which it was written — allowed charter amendmentdé¢ proposed by
the people directly under a “direct initiative” ake. This was an addi-
tional mode of charter change; the traditional nsodent through insti-
tutional channels, either the elected Congreshrough an elected con-
stitutional convention called specifically for thatirpose. Accordingly,
the “direct initiative” was filed by a shadowy orgaation formed suspi-
ciously just for that purpose, the People’s Inim@tfor Reform, Mod-
ernization and Action (or PIRMA, the Filipino wofadr “signature”).

In the first round before the Supreme Court, thigaiive was eas-
ily dismissed. Instead of presenting the electiommission with the
requisite signatures to trigger off the directiative, PIRMA errone-
ously asked the commission to collect those sigeaturhe commission
threw it out, and the Supreme Court easily dispasfeitl on certiorari
stating — but only bylictum — that the statutory act implementing the
constitutional clause on direct initiative was ‘omeplete, inadequate
[and] wanting.”

PIRMA thus went back to its followers, and this ¢irarmed with
the requisite signatures, asked the election cosiomsto call for a
plebiscite on the amendment. Again, the Court tegethem, this time
elevating its mereictuminto theratio decidendiof its second and final
verdict?®

Both times, the Court recognized the insidious -dathocratic
politics behind the populist facade. The first dem warned that the
Court, as the “last bulwark of democracy,” mushet] allow itself to be
the unwitting villain in the farce surrounding antend disguised as that
of the people... Never again should it allow itselfole used as a legiti-
mizing tool for those who wish to perpetuate thdwesein power.”

The second attempt to amend the Constitution wdsrupresident
Gloria Arroyo, who likewise tried to lift term lirt8 through a direct ini-
tiative. Arroyo had attempted to aggrandize powesaveral guises, the

" Defensor-Santiago v. Commission on Electi@a®k. No. 127325 (19 March 1997).
8 People’s Initiative for Reform, Modernization andtian et al. v. COMELECG.R>
No. 129754 (23 September 1997).
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most brazen of which was a “state of national eercy” which was
rejected by the courfsAs her term of office was about to end, she
turned to constitutional amendments that will remige the Philippine
government from a presidential to a parliamentgstesn. Thus Arroyo,
constitutionally barred from reelection as prestdean actually run for
parliament and become Prime Minister. (By way o$tpopt, Arroyo
actually ran and was elected as a Member of Cosdrem her prov-
ince. She is currently under arrest on various gdmof election cheat-
ing and corruption.)

This time, her group had already learned the les$mm the ear-
lier PIRMA decisions, yet she was still rebuffed thg Supreme Court.
In Lambino v. Comeledhe Court read the direct initiative clause very
strictly against the initiators. The court askedywhe actual proposed
amendment hadn’t been attached to the signatusgssttelet the signers
know what amendment they were endorsing. The qmanded the lan-
guage of the amendatory clause, saying that wioleg@esses and con-
stitutional conventions may propose major “revisiofe.g., changing
the form of government), a direct initiative mayopose only minor
“amendments” that “do not entail any modificatidrsections or articles
of the Constitution other than the specific prammsbeing amendedhis
Is because direct initiatives emanate from an ahwrg source “which
do[es] not have fixed and identifiable deliberativedies or recorded
proceedings

Finally, by way of a coup de grace — and this destrates the
Court’s resolve to throw out the petition — the @dtirew the book at
the initiators. The initiators had submitted 6.3liom signatures to sup-
port their direct initiative, more than that recuarby law. Yet when they
submitted the 6.3 million signatures, their covetenwas a petition
signed only by their three lawyers — and the Cioumd this a fatal defect.

The rhetoric of the decision, however, underscaseadherence to
the test of strict legality for internal changeshe Constitution.

° David v. ArroyoG.R. No. 171396, 489 SCRA 160 (3 May 2006).
19 G.R. No. 174153 (25 October 2006).
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No one can trivialize the Constitution by cavaledmending or
revising itin blatant violation of the clearly specified mod#fsamend-
ment and revision laid down in the Constitutiorlits

To allow such change in the fundamental law isabalrift the
Constitution in unchartered waters, to be tosseatl tamned by every
dominant political group of the day. If this Coattows today a cavalier
change in the Constitution outside the constitutilyrprescribed modes,
tomorrow the new dominant political group that cemeall demand its
own set of changes in the same cavalier and untaimtal fashion. A
revolving-door constitution does not augur well floe rule of law in this
country.

Incantations of "people’s voice," "people's sovgrewill," or "let
the people decide" cannot override the specific esoaf changing the
Constitution as prescribed in the Constitutionlit€@therwise, the Con-
stitution — the people's fundamental covenant that providesiramg
stability to our society— becomes easily susceptible to manipulative
changes by political groups gathering signaturesuh false promises.

In these two episodes of constitutional changeretiveas a real
fear that if the amendments were presented to lgt@sgite, the people
can be manipulated to approve them. In other wdhdse was a funda-
mental mistrust of electoral democracy, of the esdlility of the sover-
eign will to pave the way for leaders to perpetubmselves in power.

Conversely, the only check on that insidious attaskhe Philip-
pines’ post-Marcos democracy was, strangely, a teoumajoritarian
institution, the Supreme Court. This points to taeger dilemma that
constitutional democracy can be subverted by its teims because the
ultimate safeguard, a concerned and vigilant pubbks repeatedly failed
to exercise its power through the ballot and, iis ttase, couldn’t be
trusted to reject a sinister amendment when theycalled to vote in a
plebiscite. Thus the Court’s positioning of itsaf “the last bulwark of
[a] democracy” that, paradoxically enough, was bouh of a people’s
uprising in defiance of an entrenched “constitugiceuthoritarianism.”
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V. ASIAN  CONSTITUTIONALISM: AWAY FROM
POPULAR POLITICS, TOWARD COUNTER-MAJORITARIAN
INSTITUTIONS

In a larger context, these decisions merely exdyntile “institu-
tional” turn away from popular democracy, and aaet pf a larger pat-
tern in the Philippines and in other countries Biad Watchdog agencies
have been carved out, insulated from the electaddbes of govern-
ment: the ombudsman or independent prosecutorstittdional com-
missions for human rights, anti-corruption and aependent civil ser-
vice; and constitutional courts, special anti-gaftirts, and administra-
tive review mechanisms.

These have developed in the Philippines, Thail&ualth Korea
and Indonesia as they rebuild after long perioddicfatorship or mili-
tary-dominated government. But what is significa)tafter regaining
democracy and adopting a constitution, these psliiave no sooner
sought to insulate their constitutions from pogufisessures. It is here
proposed that this counter-majoritarian, institaéb turn is brought
about by the failure of popular politics, and yeteaistance to return to
the old ways of often fascistic governance, andbést acceptable mode
is through what has been called elsewhere as fpldied governance.”
What is unique in the Philippine experience is tlvaat has been con-
strained by the courts has actually been the daesti power itself.

In summary, Philippine constitutionalism has preddhe rhetori-
cal framework to affirm the ideal of democracy witie reality of imper-
fect elections and parliaments, and to rely on tsoamd watchdog agen-
cies to carry out the checking function that derabcrmajorities prefer
to forget.
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