SUNUS
“ANAYASA’YA SAYGILI YASA” iCiN “ANAYASA MAHKEMESI”

Olaganiistii Hal (OHAL) ortam ve kosullarinda gerceklestirilen Anayasa
degisikligi ile, cogulcu siyasal rejimlerin ortak paydalarini olusturan anayasaci-
lik ilkeleri terkedildigi gibi, ulusal anayasal kimlikten de uzaklagildi.

Buna karsilik; Tiirkiye Cumhuriyeti’nin nitelikleri ve Anayasa’nin de-
gismez hiikmii olarak “insan haklarmma saygih demokratik hukuk devleti”,
bir eksen ve iistiin norm ilkesi olarak, Anayasa Mahkemesi i¢cin gecerliligini
siirdiirmektedir. Bu temel norm, Tiirkiye Biiyiik Millet Meclisi (TBMM) ag1-
sindan “anayasaya uygun yasa” cikarmanin bir geregi oldugu gibi, Anayasa
Mahkemesi (AYM) i¢in de ¢erceve olusturan bir denetim oOlgiitiidiir.

Bu nedenle; Anayasa’nin iistiinliigii ve baglayiciligr ilkesine doniilmesi
icin AYM ye tarihsel bir sorumluluk diisiiyor.

AYM’nin ii¢ dizi kararinin, OHAL’in asgari standartlarini bile ihlal eder
nitelikte oldugu unutulmamalidir:

- “Sosyal cevre ve kahcalik” kriterleri: iki iiyesi hakkindaki ilk karari
(4.8.2016), hukuki ol¢iitlere yabancidir.

- Yorum yontemlerinin eksik kullanimi ve Anayasanin baglayicihg:
AYM’nin, OHAL KHK’si denetiminden, Anayasa metninin sozel (lafzi) ve
tarihsel yorumuna vurgu yapip, sistematik ve amagsal yorumu kullanmayarak
kacinmis oldugunu hatirlatalim (bkz. KHK/668-671, AYMK, E. 2016/159-160;
R.G. 4 ve 12 Kasim 2016).

-Toptan ret ve pilot karardan kacinma: OHAL Islemleri Inceleme
Komisyonu (OHALIIK), bagvurular: almaya baglaymca AYM, oniinde bekle-
yen 70.771 bagvuruyu reddetti (4.8.2017). Oysa AYM, en azindan, OHALIIK
kararlarina esas teskil edebilecek bir ilke karar1 (“pilot karar” seklinde) vermeli
idi.

7145 sayih yasa (RG: 31.07.18) ile AYM’nin iki 6nemli mazereti or-
tadan kalkti.

7145 sayili yasa ile; 9/1/2013 tarihli ve 6384 sayili Avrupa Insan Haklar
Mahkemesine Yapilmis Bazi Bagvurularin Tazminat Odenmek Suretiyle Co-
ziimiine Dair Kanun’a asagidaki gec¢ici madde eklendi:

GECICI MADDE 2- (1) Kanunun 2 nci maddesinin birinci fikrasimin (a)
ve (b) bentleri kapsanminda olup, miinhasiran bu maddenin Yyiiriirliige girdigi
tarih itibariyla Anayasa Mahkemesinde derdest olan bireysel bagvurular, bag-
vuru yollarimin tiiketilmemesi nedeniyle verilen kabul edilemezlik kararinin
tebliginden itibaren ii¢ ay icinde yapilacak miiracaat iizerine Komisyon tara-
findan incelenir.”
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Boylece, Tazminat Komisyonu’na binlerce dosyanin devredilmesiyle
AYM’nin is yiikii azaldi.

18 Temmuz 2018’de OHAL’in sona ermesi ile, AYM agisindan Anayasa
madde 148 engeli de ortadan kalkmis oldu.

Kisacasi, AYM nin su iki mazereti ortadan kalkmis oldu: Anayasa engeli
ve is yiikii sorunu.

Haliyle, 27. yasama doneminde oylanan ve yiiriirliige konulan yasalarin
cok biiyiik bir kisminin Anayasa’ya aykirilig1 nedeniyle, Anayasa Mahkemesi,
yeniden tarihsel sorumlulugu ile kars1 karsiya getirmis bulunuyor. (Bunlara,
cok sayida CBK de eklenmeli.)

Bilindigi iizere, Tiirk Anayasa Mahkemesi, dava yolu (soyut norm), iti-
raz yolu (somut norm) ve bireysel basvuru (anayasa sikayeti) ilizerine olmak
lizere, en genis denetim yetkisine sahip olan bir anayasal yargi organidir. Asil
olan, ii¢ farkli yoldaki denetimde kullanilan Ol¢iitler arasinda paralellik bulun-
mas1 ve kararlarin i¢ tutarlihig ilkesidir.

Uzerinde soyut norm denetimi yapilacak ve AYM oniinde olan (ve
Oniine gelmesi muhtemel olan) hukuki islemler, dort kategoride toplanabilir:

1) KHK: Basta 703 sayili KHK olmak iizere Yetki Kanunu cercevesin-
de ¢ikarilan KHK ler.

2) Yasalastirllan OHAL KHK’leri: S6z konusu olan, kendilerine yasa
sayist verilen, ancak yasa niteliginden yoksun ve onbinlerce kisinin adlarini
iceren listelerden olusan hacimli metinlerdir. Bakanlar Kurulu'nun toplanma
tarihleri ile s6z konusu kararnamelerin tarihleri farkli oldugu gibi, KHK nin
altinda imzas1 bulunan siyasal sahsiyetler ile KHK ek listelerini hazirlayan kisi-
ler (muhtemelen biirokratlar) birbirinden farkli; iistelik KHK maddelerinde
yapilan tanimlar da, Anayasa hiikiimleri ile ortiismiiyor. Buna karsilik, 6ngor-
diikleri yaptirimlar, “kapsam, mekdn ve zaman” bakimindan fazla genis ve be-
lirsizdir. OHAL rejiminin temel ilkelerine ve asgari standartlarina aykiri olan
diizenlemelere, olagan donemde asla hukuki gecerlilik atfedilemez.

3) 27. Yasama donemi Kanunlari: TBMM’nin 27. donemde ilk icraati
olan OHAL’in 3 yil daha uzatilmasina dair 7145 sayili Kanun, 3 yillik gecis
donemi olarak adlandirilan, ancak “yasa yolu ile fiili ve Ortiili” bi¢cimde
OHAL'’1 siirdiiren bir torba yasa olarak diizenlenmistir. 7415 sayili Yasa’dan,
7159 sayili olanina kadar -uluslararas1 anlagsmalarin uygun bulunmasina dair
kanunlar digindaki- yasalarin ¢ogunlugu, Anayasa’ya acikca aykiridir veya bu
yonde hiikiimler iceriyor.

4) Cumhurbagkanligi kararnameleri (CBK): Bu kararnameler, sadece
2017 Anayasa degisikligi ile cizilen cerceveye degil, yasalara da aykiridir. Bu-
rada sadece iki kategoriye isaret edilebilir: Miinhasir yasa alani ve yasa ile dii-
zenlenen konular. CBK i¢in 6ngoriilmiis bulunan bu anayasal cerceve ve ya-
saklar, kanun hiikmiinde kararname KHK/703) ile dolanilmistir. CBK’ler, say-
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dam olmayan yapim tarzi, gerek¢e yoklugu ve yetki fetisizmi ile “hukuk gii-
venligi” ilkesini de ihlal etmektedir.

Bu cercevede AYM’nin, denetimde referans alacagi normlar, ii¢ diiz-
lemde toplanabilir:

-Anayasa,

-Tiirkiye’nin taraf oldugu uluslararasi sézlesmeler,

-Hukukun genel ilkeleri.

AYM’nin verecegi kararlar, Tiirkiye’de hukuka doniis umudunu yesert-
mesi bakimindan yasamsaldir. Aksi hilde, mesruluk sorunu ile sakat olan
Anayasa degisikliginin mer’iyet sorunu da giindeme gelir. AYM Kkararlari, su
ikilemin asilmasi bakimindan da yasamsal nitelikte olacaktir: Tiirkiye, bir de-
mokratik hukuk devleti mi olacak, yoksa “tek Kisinin iradesi’ne indirgenmis
bir “kisi-parti devleti” mi olacak?

Bu sayidan itibaren AYHD’de, (Tolga Sirin’in bu sayidaki makalesi Or-
neginde oldugu gibi) Cumhurbaskanligi Kararnameleri vb. konularda AYM
kararlarina 1s1k tutucu bilimsel aragtirmalara daha ¢ok yer vermek dilegiyle, iyi
okumalar.

27 Arahk 2018
Ibrahim O. Kaboglu
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CONSTITUTIONAL COURT FOR "LAWS RESPECTFUL OF THE
CONSTITUTION"

Together with the amendments to the Constitution made under the State
of Emergency (OHAL), constitutional principles which shape the common
ground of pluralistic political regimes were abandoned, and the constitutional
identity of the nation was also left behind.

Despite this, a "democratic state of law which respects human
rights" continues to be valid for the Constitutional Court as the character of
the Republic of Turkey and the unchangeable, pivotal and supreme norm. The
foundational norm that "legislation must be compatible with the constitu-
tion" is both a norm that Parliament (TBMM) must observe and the framework

criterion for constitutional review that the Constitutional Court (AYM) must
uphold.

For this reason, it is the historical responsibility of AYM to honour the
principle of the supremacy of the Constitution and its binding nature.

It should be kept in mind that three different judgements of AYM violate
the minimum standards of OHAL.

- Criteria of "Social environment and continuance": The first judge-
ment regarding its two members (04.04.2016), departs from legal standards.

- Missing aspects of legal interpretation methods and the binding na-
ture of the Constitution: Let's remember that AYM avoided the review of
legislative decrees (KHK) under OHAL, by emphasising verbal and historical
methods of interpretation, while not applying the systemic and teleological
methods. (e.g. KHK/688-671, AYMK, E. 2016/159-160; R.G. 4 and 12 No-
vember 2016).

- Complete refusal to act and avoiding pivotal judgements: When the
Commission for Reviewing OHAL Procedures (OHALIIK) began to receive
complaints, AYM refused 70.771 complaints which it had already received.
However, AYM could at least have made a pivotal judgement which could
serve as a foundation for future OHALIIK decisions.

In law 7145 (RG: 31/07/2018), two important excuses that had been
used by AYM were removed.
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Law 7145 added the provision below to Law 6384 dated 09/01/2013
(Law on the Settlement of Some Complaints lodged with the European Court
of Human Rights by means of paying Compensation):

“PROVISIONAL ARTICLE 2- (1) Individual applications which are
covered by the (a) and (b) clauses of the 2nd article of the Law and are exclu-
sively pending before the Constitutional Court on the effective date of the artic-
le, shall be reviewed by the Commission within three months following the
inadmissibility decision, given on the merits of non-exhaustion of legal reme-
dies."

Thus, thousands of applications were handed over to the Compensation
Commission, which decreased the workload over AYM.

On the termination of the OHAL on the 18th of July, 2018, the obstacle
of the 148th Article of the Constitution was also removed for the Constitutional
Court.

In brief, these two excuses were removed: Constitutional restraint and
the problem of workload.

Naturally, the fact that the large majority of laws that were approved and
enacted during the 27th Period of Legislation were incompatible with the Cons-
titution, means that the Court is once again face to face with its historical res-
ponsibility. (Many Presidential Decrees should also to be considered.)

As is known, the Turkish Constitutional Court possesses the largest ju-
risdiction of its kind, inlcuding the case remedy (abstract norm), contestation
remedy (concrete norm) and individual application (constitutional complaint).

Legal acts which are subject to abstract review of norms and already
pending before AYM - and possible others - can by put in four categories:

1) Legislative Decrees (KHK): Legislative decrees which were produ-
ced in the framework of the Empowering Act, principally KHK no. 703.

2) Legislative Decrees that are codified: These are the voluminous
ones which were numbered as codes although lacking legal qualities and conta-
ining the names of tens of thousands of people. Not only are the dates of the
Cabinet dcisions and the dates of the Decrees different, but the political figures
who signed and the people who drafted the KHK appendixes (possibly bureuc-
rats) are different too. Moreover, the definitions that had been made in KHK
articles do not match the constitutional provisions. Despite this, the prescribed
sanctions in these Decrees are very large and vague in terms of "coverage, lo-
cation and time". These are regulations which are already in violation of the
basic principles and minimum standards of the OHAL The regime could not be
regarded as valid under ordinary state of affairs.

3) Legislation passed during the 27th Period: The first task that
TBMM undertook in the 27th Period was the law which was branded as being
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for a 3-year transition period but was in fact an omnibus bill, no. 7415, expan-
ding OHAL for 3 years "through codification in a disguised way". From law
7415 to 7159 (with the exception of the one that was on approval of internatio-
nal agreements) the majority include clear violations of the Constitution or ar-
ticles in such direction.

4) Presidential Decrees (CBK): These are not only in violation of the
2017 Amendments but also of various laws. Two categories can be identified
here; the field exclusively to be regulated by codification and issues regulated
through codes and acts. The restraints and constitutional framework that were
prescribed for CBK was overturned with the help of KHK 703. CBKs violate
the principle of "legal certainity" because they are not drafted transparently,
lack reasoning and bear the fetichism of authority.

Based on this, three different categories of norms to be considered in
review by AYM can be identified.

- Constitution
- International Conventions which Turkey is a party
- General principles of law

Decisions by AYM are essential for revitalizing hope of a return to law
in Turkey. Otherwise, the constitutional amendment which was already cripp-
led by the problem of legitimacy, could be viewed problematic in means of
validity as well. AYM decisions will be vital in overcoming this dilemma: Will
Turkey - as the constitutional supreme norm requires - become a democratic
state of law, or a "person-party state" which is reduced to the "will of one
person" ?

We wish to provide more scientific research to enlighten AYM decisi-
ons. Begining in this issue in AYHD, with "Cumhurbaskanlig1 Kararnameleri"
by Tolga Sirin, have a good read.

December 27th
Ibrahim O. Kaboglu



