SUNUS

Onceki say1 AYHD-8’in yayima hazirlandig1 dénemde su iic konu &ne
cikmusti: 1 Haziran 2015 yasama se¢imleri; siddet ve terérizmin yayginlagmast;
1 Kasim 2015 secimleri.

1 Kasim 2015 se¢im kampanyast sirasinda AK Parti’nin siirekli isledigi
konu, “istikrar” oldu. 7 Haziran secimlerinde kaybettigi cogunlugu yeniden
elde etmek icin Genel Baskan Davutoglu, “koalisyon hiikiimetine mecbur bi-
rakmayin bizi, tek basimiza hiikiimet kurmaya yeterli cogunlugu verin” temasi
iizerine “siyasal istikrar” adina siirekli vurgu yaparak secmenlerden oy istedi.

Nitekim 1 Kasim yasama sec¢imlerinde AK Parti, beklentisinin ¢ok ote-
sinde bir oy ylizdesi (%49.50) ve TBMM’de cogunluk (317 milletvekili) sag-
lamak suretiyle amacina ulasti.

Ne var ki, AK Parti cogunlugu ve Hiikiimeti, artan siddet olaylar1 ve
yayginlasan terdrizmi dnleyemedi; tam tersine, terorist saldirilar sonucu 6liim-
ler giderek artmaya basladi. Ulke icinde ve disaridan sinirlarimiza yonelik sal-
dirilarin halkin toplu giivenligi lizerinde ciddi tehlikeler yaratmaya baslamasi
karsisinda, olaganiistii hal veya sikiyonetim ilan1 gibi anayasal énlemlere bag-
vurma yerine, “sehit ve oldiiriilen terdrist sayis1” arasindaki ters orant1 vurgu-
lanmaya basladi. Oliim makinasina endeksli bir politika, ¢oziim yerine, giiven-
lik basta gelmek iizere Kiirt sorununu giderek derinlestirmeye baslad.

“Boyle ortamda anayasa olmaz; once toplumsal baris saglanmali” sek-
lindeki kaygilar1 yansitan beklentilere karsin, Ocak 2016’da TBMM Baskanligi
altinda yeniden —ve bu kez Anayasa Mutabakat Komisyonu adiyla- masaya
oturuldu; ancak, iktidar partisi AKP i¢in “baskanlik rejimi”, anamuhalefet par-
tisi CHP i¢in ise, “parlamenter rejim” 6n sart olarak giindeme geldi. Bu neden-
le, Komisyon’un goreve baslamasi ile sona ermesi ayn1 anda oldu.

Bunun ardindan; Cumhurbaskani (Kiilliye) ve AK Parti ittifaki cerceve-
sinde “partizan bir anayasa komisyonu” kuruldugu ve bu heyetin anayasa ¢a-
lismasinda “baskanlik rejimi”’ni hareket esigi olarak aldigi kamuoyuna duyu-
ruldu. Boyle bir calismaya paralel olarak, “partili cumhurbagkan1” goriisii de
dillendirilmeye basladi.

4 Mayis 2016 aksami CB Erdogan ile BB Davutoglu'nun 1 saat 40 daki-
kalik goriismesi, Tiirkiye’yi Anayasa Hukuku bakimindan yeni bir esige tasidi.
Neden ve nasil?

Toplant1 sonrasinda, BB Davutoglu, AK Parti’yi kongreye gotiirecegini
ve baskan aday1 olmayi diislinmedigini acikladi. CB ise, “ben o koltugu kendi-
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sine nasil tevdi ettimse, 0o da baskasina devreder; kimse makaminda baki degil-
dir” anlamina gelen sozleriyle, Hiikiimeti yenileme iradesini teyit etmis oldu.
Boylece CB, bagbakana istifa etme hakkini bile kullandirtmadan ve kendisine
parti kongresi diizenleme yiikiimliiliigii yiiklemek suretiyle, “ortiilii” ve “asagi-
layic1” bir yolla Bagsbakan1 gbrevden almis oldu.

Anayasa’nin kendisine bu konuda yetki tanimadig1 halde 64. Hiikiimeti
tasfiyesi, CB’nin, secildigi tarihten itibaren “Anayasal mekanizmalarin askiya
alindig1” seklindeki siirekli soylemini yeni bir esige tasidi. Anayasasizlastirma
stireci siirekli bir hal aldi: Bagbakanlik ve parti baskanlig1 gorevini de fiillen CB
kendi uhdesine almis oldu. Tamamen anayasa disi olan bu uygulama, “siirekli
anayasal darbe” seklinde de nitelendirilebilir.

Siyasal agidan ise; gerek 7 Haziran gerekse 1 Kasim 2015 yasama se-
cimlerinde “hiikiimet istikrar1” kavrami, Cumhurbagskan1 ve AK Parti tarafin-
dan baglica propaganda slogani olarak kullanilmasina karsilik, ~hukuki ve siya-
sal acidan zorunlu ve gerekli olmadigi halde- 1 yilda ii¢ hiikiimet, “baskanlik
rejimi” icin sikca dillendirilen “hiikiimet istikrar1” gerekgesini de ¢okertmis
bulunuyor.

Osmanli-Cumhuriyet siyasal ve anayasal mirasinin sagladigi birikim ve
kazamimlar bir yana birakilarak, en iist diizey yoneticilerin Tiirkiye’yi, “Ana-
yasa’ya sayg1” (de jure) yerine “fiili durum” (de facto) adiyla “anayasal darbe”
stirecine sokmalar1 kabul edilemez.

Simdilik, Insan Haklari Evrensel Bildirgesi (IHEB)' hatirlatmasi ve
“anayasal demokrasi” miicadelesinin ivme kazanmasi temennisi ile yetinelim:
“insanin zorbalik ve baskiya karsi son ¢are olarak baskaldirmak zorunda kal-
mamast i¢in, insan haklarimin hukukun egemenligiyle korunmasinin 6nemli
oldugunu,” Birlesmis Milletler Genel Kurulu, insan Haklar1 Evrensel Bildirge-
sini ilan eder.

brahim O. Kaboglu

Haydarpasa, 19 Mayis 2016

! Bkz. Insan Haklar1 Evrensel Beyannamesi, Resmi Gazete: 27 May1s 1949,

Anayasa Hukuku Dergisi - Cilt: 5/Say1:9/Y1l:2016



FOREWORD

Since the editing period of the previous Constitutional Law Journal-8,
three subjetcs came into prominence: the legislative election of 1% June, 2015, a
proliferation of violance and terrorism, and the elections of 1* November, 2015.

During elections of 1% November, 2015, AK Party's perpetual argument
was "stabilitiy". In order to regain the majority that he had lost at elections of
7™ June, AK Party's leader Davutoglu canvassed by emphasising constantly on
"political stability", upon the theme "Do not oblige us to have a coalition go-
vernment, give us the majority of votes which is enough to form a government
alone".

Hence, AK Party reached its goal by gaining a voting rate beyond its
expectations (49.50 %) and mantaining the majority in Turkish Grand National
Assembly (317 members of Parliament).

However, AK Party's preponderance and Government, could not avoid
the increasing violence and spreading terrorism; on the contrary, the number of
death has started to increase as a consequence of terrorist attacks. When the
attacks within the country and from the outside against our borders started to
threaten public security seriously, instead of taking constitutional measures
such as declaration of a state of emergency or a state of siege, the inverse pro-
portion of number between martyrs and killed terrorists started to be emphasi-
sed. The policy focused on a death machine rather than a solution, and dee-
pened the security problem and the Kurdish problem.

Notwithstanding concerns such as "A new constitution can not be estab-
lished under these circumstances; initially the social peace must be establis-
hed", in January, 2016 under the leadership of the Turkish Parliamentary Spea-
ker's Office, once again - and this time with the name of Constitution Concilia-
tion Committee - it has come onto the agenda. However, "presidential regime"
for ruling party AKP, "parliamentery regime" for main opposition party were at
the top of their agendas as prerequisites. Therefore, inauguration and dissolu-
tion of the Comittee occured.

Thereafter, within the scope of the alliance of the President of The Re-
public (Islamic-Ottoman Social Complex) and AK Party, a partisan constitution
comittee was established and it was declared that this comittee has determined
a "presidential regime" as its starting point during its preparation of constitu-
tion. The idea of "a president who is a member of a political party" has also
been expressed in connection with the of preparation of the constitution.
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The one hour forty minutes of meeting between Prime Minister Davu-
toglu and President Erdogan on the evening of 4™ May, 2016 has brought Tur-
key to a new place. How and why?

Following the meeting, Prime Minister Davutoglu, declared that he
would take AK Party to the congress and he did not want to be the prime minis-
ter any longer. The President confirmed his will to renew the government by
the words "As I had handed over the reins to him, he would hand it over to
someone else; nobody is everlasting in his armchair". Therefore, the President,
discharged the Prime Minister by without letting him to use his right to resign
and by imposing on him an obligation to arrange a party congress in an "impli-
cit" and "insulting" way.

Altough the Constitutional Law does not empower the President to disc-
harge, his liquidation of the 64th Government, has brought his constant state-
ments such as "Constituonal mechanisms have been suspended" to a new level.
The process of non-constitutionalism has become permenant: The President has
incoporated the prime ministership and party leadership de facto. This absolu-
tely unconstitutional implementation might be named a "perpetual constitutio-
nal strike" as well.

In the terms of politics: as a result of either the 7" June or 1** November
elections, the concept of "stability of the government" being used as the main
propoganda slogan by the President and AK Party -without being mandatory
and necessary in terms of politics — it is said that having three different go-
vernments in a year undermines " the stability of government " which is menti-
oned constantly as an advantaged of a "presidential regime".

It is unacceptable that the top authorities lead Turkey to a "constitutional
strike" by displacing the accumulation and acquisitions provided by political
and constitutional inheritance of Ottoman Republic "de facto" instead of "de
jure".

For now, with the reminder of Universal Decleration of Human Rights
(UDHR)', let us content ourselves with the wish that the struggle for constituti-
onal democracy accelerates: The General Assembly of the United Nations
adopted the Universal Decleration of Human Rights in order that "People do
not have to rise against tyranny and oppression as a last resort and the impor-
tance of protection of human rights by the rule of law".

brahim O. Kaboglu

Haydarpaga, 19" May,2016

See Universal Decleration of Human Rights,
Official Gazette 27™ May, 1949.
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