SUNUS

ANAYASANIN YEN ILENMESI

(ANAYASAL DUZEN IN DEVAMLILI GI SURECINDE KURUCU
IKTIDAR SORUNSALLI)

Yuvarlak masa toplantisinin amaci, anayasayl Yyay@iXisi
Uzerine yeniden diinmek. Bu dglnce, derin kirllmalardan sonra yeni
anayasanin kabul edifgi halleri dsarida birakarak, anayasal hukuki
duzenin devamh@ ekseninde yeni bir anayasanin hazirlanmasi teerin
yogunlasacak. Bu, ayni zamanda Turkiye'njn anda igcinde bulungu
surecle ortémektedir.

Olaganusti donemlerde anayasa yapilmasi ihtimalindeickiufa-
aliyet, radikal siyasi-anayasal kirlimalarin ardindblgan gic dengele-
rine bal olarak ortaya ¢ikmaktadir. Anayasal hukuki diiresevamli-
gl esas alinarak anayasa yapilmasi ihtimalindebisegnayasanin ye-
rini yenisinin almasi s6z konusudur; zira eski a@asayyenisiyle dasti-
rilmektedir. Burada, bir Anayasanin kendisinin pemlacak bir dieri
icin ortadan kalkmasini gerektiren bir « timdenilggne » man bu-
lunmaktadir.

Bu anayasal gegi hangi usulle gercelderilecektir? Kuskusuz
yururlikteki Anayasa, anayasanin yenilenmesirgiili usuli yolu 6n-
goérmis olabilir. Bununla birlikte, cadas Anayasalarin ggunlugunda,
bu konuda kismi d@sikli ge iliskin kurallar koymakla yetiniimektedir.
Tam dgisime iliskin htikimler, oldukca istisnai niteliktedir.

Klasik anayasa hukukuggetisine gore, asli kurucu iktidarin uy-
makla yukimlu oldgu hukuki kurallar bulunmamaktadir; ¢iinkt yeni bir
anayasa ve yeni bir hukuk duzeni kurulmaktadir.a8Cysev kurucu ikti-
dar, asli kurucu iktidar tarafindagarta bglanmstir. Baska bir deysle,
birincisi, yani asli kurucu iktidar, siyasi alankskindir; hukuki alana
degil; buna kasilik, tirev kurucu iktidar hukuk alanina girer,akendi-
sinin riayet etmesi gereken hukuk kurallari vardir.

Bununla birlikte, iki duruma da bakarak, birincisingercekten
mutlak ve sinirsiz oldiu tartsilabilecesi gibi; ikincisinin, birincisinin
koymus oldugu kurallarla bgli oldugu ve bu kurallarin uygulanmasinin



olasi bir yargisal denetime tabi olup olmadneseleleri de ayrica sor-
gulanabilir.

Usuli vesekli agidan, « anayasanin maddi sinirlar », kidedi-
siklik anlayisina tekabul eder. Bu durumda soruyu sormak uygun
olur: asli kurucu iktidar, gelecek kaklarin iradesini ipotek altina alma
yetkisine sahip midir?

Bu tUr bir soru, radikal bir kirllmanin ardindarelanan bir Ana-
yasanin s6z konusu olglu hallerde, cok daha nrei hale gelmektedir.
Bu bakimdan, 7 Kasim 1982 tarihli Turkiye Cumhutiiy&nayasasi, bu
konuda oldukca aciklayici bir érnektir. S6z kondswayasa, 1987'den
bu yana dgistirilmi s ve yeniden bicimlendirilngtir. Ard arda gelen de-
gisikliklerle hukuk devletinde onarim yoluna gidilmesi r&men,
1990’larin baindan itibaren siregelen yeni anayasa glayi hicbir
zaman gunceldini yitirmemistir.

Anayasa Mahkemesi, 2008'de gercglitden anayasa dgsikli-
gini uygun bulmamgtir. Anayasa Mahkemesi, anayasanigigteéilmez
hikumlerini koruyan maddeyi uygulayarak,gdgirilen maddelere ya-
pilan eklemeleri iptal etrglir. Boylece, Mahkeme, iki anayasal hukim
kategorisi arasindaki #ki dogrultusunda dgistirilemez hiakumler
blokunu gergletmistir...

Bu karar, 1982 Anayasasi, “tumden yenilenme* karadngérme-
digi icin, anayasanin gestiriimesinde izlenecek usul lzerine tama-
lar yeniden bglatmistir. Kuskusuz, koruyucu hikmun kaldiriimagak-
lindeki usuli yol dglanmamstir. Bununla birlikte, bu tir bir gigim, si-
yasal rejimin gelegg konusunda bir konsensis (oyd®a) sglanmadan
tahayyul edilemez.

Baska bir deysle, anayasal gegi mevcut sistemin verileri goul-
tusunda gercekiérilecegi icin,“kurucu iktidar”, hukuk teknii (degisik-
lik usul() ile, insan haklarinin altyapisini gtwrdusu bir demokrasi tze-
rine konsensis gamak icin siyasal alanin (ashaa, diyalog, miza-
kere, ...) birbirine eklemleng bir sekilde olgturulmalidir.

Gercekten de, yeni anayasa agma yonelik olarak sivil toplum
orgutlerinin girgimiyle hazirlanan ve kaleme alinan 6n projeler &e r
porlar, yeni bir temel normun afturulmasi yonindeki yurtgaradesini
yansitmaktadir. Bununla birlikte, s6z konusu irasigasi iradeyi hare-
kete gecirmeye yetecek Olcude etki yapnsamiAyrica, yeni bir anaya-



sanin iceriksel Ozeliini ilgilendiren ¢algsmalarin cgitlili gine kasilk,
kurucu iktidarin yapisi yeterli dlgcidgenmemstir.

Istanbul bulgmasi, yaanms bir deneyimden yola gikarak, ancak
hi¢c siphesiz kaglastirmali anayasa hukuku glaminda « anayasal hu-
kuki duzenin devamhgn sirecinde kurucu iktidar » yollar tzerine ana-
yasacilarin ortak ¢6zim arayiolarak da Ozetlenebilir. Kisacasl,
Anayasa Hukuku Uluslararasi Degnan yuvarlak masa toplantisinin
ana amacini, bir yandan kurucu iktidar acisinddami fgesitlili gin
zenginlatiriimesi, diger yandan da Turkiye'nin anayasal yolunun
aydinlatiimasi olgturmaktadir.

Torahim O. Kabglu
(Yuritme Kurulu Uyesi/ UAHD: Ocak 2004-Aralik 2010)
Anayasa Hukuku Profesoéri
Marmara Universitesi
4 Haziran 2010/stanbul






FOREWORD

RENEWAL OF A CONSTITUTION

(CONSTITUENT POWER WITHIN THE FRAMEWORK OF
THE CONSTITUTIONAL LEGAL ORDER’S CONTINUITY)

The aim of the meeting is to reconsider the powémiake a con-
stitution’. This will exclude cases in which new nstitutions are
adopted after deep ruptures, and will focus onpileparation of a new
constitution within the framework of an establisloeohstitutional order;
change with continuity.

When a constitution is made at an exceptional ticoastituent
action is based on balances of power, which amaddrafter radical po-
litical-constitutional ruptures. If constitution kiag takes place without
a constitutional rupture and is based on the peema of the current
constitutional legal order, the new constitutiorll wéke the previous
one’s place. In this case the previous constitutiarst to cease to be
effective in order that the new one may superseéhat kind of proce-
dure or method should be adopted for the amendofeatconstitution?
The current constitution may stipulate how it mayrbvised. However,
most modern constitutions only regulate how to mpégial changes,
but do not specify how to replace the constitugatirely. Constitutional
clauses about “entire change” are exceptional.

According to classic constitutional law doctrinenstituent power
to frame a constitution (pouvoir constituant) idimaited, since it founds
a new constitutional and legal order. However, ttuted power to
amend an existing one (pouvoir constituant déns@etermined by the
constituent power. In other words, the first tydeconstituent power is
political, not legal. On the other hand, constitupawer to amend an
existing constitution is related to the legal sghérecause there are legal
norms that it have to be observed.Nonetheless, maag question
whether the first type of constituent power is Igeabsolute and limit-
less; and also whether the constituent power tondna@ existing con-
stitution is bound by the rules of the set by thst fconstituent power
and if the application of these rules is subjegtithcial review.

In formal terms, “substantive limits of the constibn” corre-
sponds to understanding of partial constitutiorginge. In such a case,
one should ask the following question: ‘does thastituent power to
frame a constitution have authority to bind thel wifl subsequent gen-
erations on constitutional changes?’

Such a question becomes more legitimate if a dotisth was
made after a radical rupture. In this regard, tlb@sfitution of the Re-



public of Turkey which came into force on NovemBerl982 is a sig-
nificant example. This Constitution was amendedessvtimes and has
been reshaped since 1987. Even though these coinsealterations to
the Constitution restored the rule of law, since lfeginning of 1990’s
there has been a continual search for a new cotstial framework.

For instance, when reviewing the proposed congiitat amend-
ments of 2008, the Constitutional Court applied ‘#ternity clause’ in
the Constitution to find to the constitutional arderents to be uncon-
stitutional. Thereby, the Court extended the ‘umgeable provisions’ to
block substantive constitutional revision. The Goused similar rea-
soning when it declared the proposed constitutichahges of 2010 to
be partially unconstitutional.

These rulings of the Constitutional Court have megegd debates
about how to amend the constitution, since the 1©8astitution is si-
lent about how to change it in its entirety. Centiai abolishing the eter-
nity clause may be considered as a proceduralisolutowever, such
an attempt may not be contemplated unless theaecisnsensus about
the future of the political regime.

To put it another way, ‘constituent power’ shoulel formed to-
gether with legal techniques (alteration procedwsiage constitutional
transformation will be fulfilled in the frame of @éhcurrent system, and
political procedure (dialogue, deliberation...) totabh a consensus on
democracy which is predicated on human rights.

Constitutional drafts drawn up by and reports pregdy the non-
governmental organizations reflect citizens’ wdl fa new constitution.
Nonetheless, these efforts have not stimulatedliicab will. Besides,
even though there are several studies regardingrtposed content of a
new constitution, the form of constituent power nas yet been thor-
oughly considered.

The Round Table Meeting in Istanbul will serve taxsa dialogue
among constitutional law scholars about ‘Constitysswer within the
frame of the current legal order’s continuity’ incamparative perspec-
tive. In brief, the goal of the Round Table Meetwigthe International
Association of Constitutional Law is to enrich theellectual under-
standing of constituent power while casting a lightTurkey’s constitu-
tional path.

Ibrahim O. Kabglu
(Executive Committee Member/ IACL: January 2004eeddnber 2010)
Professor of Constitutional Law, Marmara Univerdtgtanbul)
President of the Association of Research on Catistital Law (Turkey)



AVANT - PROPOS

LE RENOUVELLEMENT DE LA CONSTITUTION

(LE POUVOIR CONSTITUANT DANS LA CONTINUITE D'UN
ORDRE JURIDIQUE CONSTITUTIONNEL)

L'objectif du colloque est de repenser le pouvditablir une
Constitution. Une telle réflexion sera concentréel'®laboration d’'une
nouvelle Constitution dans la continuité d’'un orglnedique constitu-
tionnel en excluant le fait d’établir une nouvetenstitution a la suite
des ruptures profondes.

Dans cette éventualité, I'exercice constituant ddpses équilibres
de forces établis pendant les circonstances egireores a la suite des
ruptures radicales politico-constitutionnelles. Pogi qui concerne I'acte
constitutionnel dans la continuité d’un ordre jigite constitutionnel, il
y a bien substitution d’'un ordre juridique congtdanel & un autre puis-
gue la Constitution ancienne est remplacée parQoestitution nou-
velle. C’est la logique de la révision totale déanguelle la Constitution
disparait pour étre remplacée par une autre.

Par quelle procédure une telle transition congituielle devrait-
elle étre assurée? Certes, la Constitution en vigpeut-elle contenir la
voie procédurale du renouvellement de la Constitutilroutefois, il ne
s’agit que de la révision partielle dans la plupdes Constitutions
contemporaines. Quant a la révision totale, celteste exceptionnelle.

D’aprés la doctrine de droit constitutionnel clgss, le pouvoir
originaire est inconditionné (puisqu’il instaure euonstitution nou-
velle, un ordre juridigue nouveau), alors que levmir constituant de-
rivé est conditionné par le pouvoir constituangioraire. Autrement dit,
le premier reléve de la politique et non droitralque le pouvoir cons-
tituant dérivé releve du droit, car il y a alorsdegles juridigues a res-
pecter.

Mais, dans les deux cas de figure, on peut se déenam le pre-
mier est vraiment absolu et illimité contrairement second qui est
considéré comme conditionné par les regles posaedeppremier et
avec un contréle juridictionnel éventuel de I'apption exacte de ces
regles.



Les limites matérielles d’'une Constitution corrasgpent, du point
de vue de la forme, a l'esprit d’'une révision gkt Dans ce cas, il
parait opportun de poser la question suivantecesgue le pouvoir
constituant a la compétence d’hypothéquer la vélatdgs générations
futures?

Une telle question devient davantage Iégitime pmg Constitu-
tion élaborée a la suite d’'une rupture radicaleCoastitution de la Ré-
publique de Turquie qui date du 7 novembre 1988strassez significa-
tive. Elle a été révisée et remaniée par des nuadiifins de 1987 a nos
jours. Malgré la restauration de I'Etat de droit paie des modifications
successives, la quéte d’'une nouvelle Constitutiginrgmonte au début
des années 1990, est toujours d’- actualite.

La Cour constitutionnelle a méme censuré la maaifion de
2008. La Cour constitutionnelle, en appliquanttici protecteur des
dispositions inaltérables, a annulé les ajoutss faitx articles modifia-
bles. Ainsi, la Cour a-t-elle élargi le bloc despisitions inaltérables a
partir d’une liaison établie entre les deux catéggomde dispositions
constitutionnelles...

Un tel arrét a relancé le débat sur la procéduseiae pour re-
nouveler la Constitution du fait qu’une révisiotale n’a pas été prévue
dans la Constitution de 1982. Certes, la voie plode n’est pas ex-
clue pour supprimer la disposition protectrice. €wegant, une telle ini-
tiative n’est pas concevable sans avoir le consessu I'avenir du ré-
gime politique.

Ceci dit, « le pouvoir constituant » devrait étrencu dans
I'articulation de la technique juridique (procédute révision) du fait
gue la transition doit étre effectuée a partir desnées du systéme
existant et, du processus politique (compromidpdise, délibération,...)
afin d’assurer le consensus sur la démocratie lésrdroits de I’'homme
constituent l'infrastructure.

En effet, les avant-projets et les rapports destiné& quéte d’'une
nouvelle Constitution qui ont été prépares et résligy partir des initiati-
ves civiles refletent bien la volonté des citoygmur une nouvelle
norme fondamentale. Toutefois, cela n’a pas enereecé un effet suf-
fisant pour débloquer la volonté politique. De plomalgré la richesse de
travaux en ce qui concerne I'aspect matériel dumevelle Constitution,
la nature du pouvoir constituant n’a pas encoresgffisamment explo-
rée.



La rencontre d’Istanbul pourrait donc permettre aarstitution-
nalistes de discuter du « pouvoir constituant darsontinuité d’'un or-
dre juridique » a partir d’'une expérience vécueismans doute dans le
contexte du droit constitutionnel comparé. En biefrichissement
d’élements de réflexion sur le pouvoir constituatitine part et,
I'éclairage de la voie constitutionnelle de la Tuigd’autre part, cons-
tituent la logique de la Table Ronde de I'Associatinternationale de
Droit Constitutionnel.

Torahim O. Kabglu
(membre du Comité exécutif /AICL: Janvier 2004 €dddbre 2010)
Professeur de droit constitutionnel a I'Université Marmara (Istanbul)

Président de I'Association des Recherches en @witstitutionnel
(Turquie)



