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OZET

Merkezi idarenin gorevlerinin sayilarak,gdir hizmetlerinin yerel
yonetimlere ve merkezi yonetiminsrea teskilatina devredilmesi, hiz-
metlerin etkin ve verimli ylrutilmesine yol acacakfyrica, merkezi
yonetimin merkez gkilatini olusturan Bakanlar Kurulunungi yokana
azaltarak genel siyaseti belirlemesine ve takipesine Uretmesine im-
kan verecektir.Bu sebeple 1921 Anayasas! ve bdameilari iceren
Kamu Ydnetimi Temel Kanunu Tasarisinin anayasamgalarinda de-
gerlendirilmesi gerekgi goristindeyim.

Anahtar Kelimeler: Yerel yonetim-Yerinden yonetim, 1921 Anayasasi

ABSTRACT

It is important to define duties of the central adistration and to
authorize local administrations and provincial orgaation of the cen-
tral administration for the fulfillment of remairgnduties, in order to
assure effective and efficient functioning of sagsi This will further
reduce the workload of the Council of Ministers, icentral organiza-
tion of the central administration, and allow thewcil to concentrate
on and monitor general politics.

For these reasons, | argue that the Constitutiorl®21 and the
Basic Law on Public Administration should be take&tio consideration
during the revision of the current Constitution.

Key words:Local administration — decentralization, Constituti
of 1921
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GIRIS

Yeni anayasa c¢amalarinda, merkez-cevrestileri (Desantralizas-
yon) konusunda somut Oneri g@dintldigiinde, 1921 Anayasasi duzen-
lemesinin hatirlanmasinda fayda vardir. Cinki 182&ayasasi, yerel
Ozerklik, gibi bizleri hala korkutan kavrama acikgar vermgtir. Ancak
Ozerkligin (muhtariyetin), yerel hizmetlerle (mahalli umihirh oldigu
belirtilerek, kamu hizmetlerinin yuratilmesi bakmdan, tefriki vezaif
(gbrev ayirimi) ilkesini somutfarmistir. Hemen belirtmek gerekir ki
1876 Anayasasi ve sonra kabul edilen 1924 Anayagasatim ilkesi
olarak gorev aynfil (tefriki vezaif) ilkesine yer verrgj 1961 ve 1982
Anayasalarinda ise “yerinden yonetim” kavrami kullaistir. Yerel
Ozerklik kavrami sadece 1921 Anayasasinda yer ahdak

Ancak su hususun da unutulmamasi gerekir, 1921 Anayasas
muhtariyeti (6zerklgi) mahalli hizmetlerin yiarttalmesiyle sinirlagnve
olarak merkezi idarenin ve yerel yonetimlerin goeewi acikca belirt-
mistir.

Asagida 1921 Anayasas! kurallari incelenecek ve damaasso-
mut 6neri sunulacaktir

l. 1921 ANAYASASI DUZENLEMESI

1921 Anayasasi’nin 10.maddesiyle Turkiygredi durum ve eko-
nomik iliskilere gore vilayetlereil),vilayetler kazalara(ilce),kazalar ise
nahiyelere(bucak) boélunmgiiir. Anayasanin 11l.maddesine gore, vila-
yetler, mahalli umurda (yereglerde) tuzelkgili ge ve 6zerkige sahiptir.
Vilayetler halkin sec8i vilayet surasi(meclisi) vesuranin secfii idare
heyeti (yonetim kurulu) ile reis (blean) tarafindan yonetilecektir. Nahi-
yelerin ise hususi hayatinda (6zekamaninda) tizelkili ge sahip oldgu
belirtiimektedir(m16). Burada 6zel y@mdan kastedilenin yerel hizmet-
ler oldusu aciktir. Nahiyelerde ise halkin sggthahiyesurasi vesuranin
sectgi idare heyetiyle mudur, tizeldi gin organlaridir(m17.).

1921 Anayasasinin konumuz bakimindan 6nemli yéadur:
11.maddesinde merkezi idarenin yetkileri ve ilirtkjleri dizenlenmg-
tir. Maddeye gore; i¢ ve gisiyasetser’i, adli ve askerigler, uluslararasi
ekonomik ilskiler, genel vergiler ve birden fazla ile siin hususlar
merkezi idarenin gorevlerindendir. Merkezi idaregi@revlerini yerine
getirmek tGzere TBMM'ni temsil eden bir vali gérentirilmistir. Dev-
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letin (merkezi yonetimin) gorevleriyle yerel hizriest arasinda uzia
mazlik ¢iktginda vali midahale edecektir.(m.14.)

Bunlar dsinda kalan vakiflar, medreselergitem, saslik, iktisat,
tarim, sosyal yardim ve bayindirlik hizmetleriniaripe getirilmesi il
yonetimine birakilngtir. Il yonetiminin gorev ve yetkileri kanunla du-
zenlenecektir. Ancak kanun koyucu Anayasayla sindiriimstir.

Yukaridaki kurallara bakaragu tespiti yapmak miumkindur: Ana-
yasa, siyasal 0zerklik anlamina gel@cendgsesini tgimaksizin teknik
bir sekilde merkezi yonetim ve yerel yonetimler tarafindytrutilecek
hizmetleri belirlemgtir. Bu dizenlemenin bir der énemi ise yerel yo-
netimlere verilen gorevler ile Uniter yapiyl bozayasal 6zerkfin
farki kavramlar oldgunu anlatmasidir.

Ancak 1921 Anayasasindaki bu dizenleme hi¢ uygusamgnve
ulusal kurtuly saval sonrasinda 1924 Anayasasiyla tekrar siki merkezi
yetci, bélinme korkusuyla yerel yonetimleri baskala sisteme donul-
muUstdr.

Nitekim, 2004 senesinde hazirlanéinOzel idaresi Kanunu ve
Kamu Yonetimi Temel Kanunu, il 6zel idarelerine geyetki verdgi,
yerel yonetimlerin gorevlerini acikca sagdve yerel hizmetlerde yerel
yonetimlerin yetkili oldgunu dizenleg icin Uniter yaplyr bozmakla
itham edilmitir. Bu endselerle Kamu Yonetimi Temel Kanunu, Cum-
hurbgkani tarafindan Turkiye Blyuk Millet Meclisine iad&ilmis ve
yasalamamstir.

Aradan gecen 8 sene sonrasinda, Ulkenin Unitesyapibozul-
masl tehdidinin,yerel yonetimlerden kaynaklanngadn daha nege-
kilde ortaya cik@ini disinmekteyim. Yapilan anayasagdgkli gi 6ne-
rilerinde Ulke buatinlginin dikkate alinmamasi geraditiin acikca dile
getirildigi bu ginlerde; herhalde bdlinme sebebinin il 6dateleri ol-
dugu sdylenemez.

Il. KAMU YONET iMI TEMEL KANUNU TASARISI

Cumhurbakani tarafindan iade edildikten sonra tekrar yasada
yan, Kamu Yo6netimi Temel Kanunu Tasaris1,1921 Asaganda oldgu
gibi, merkezi idarenin yetkilerini saymakta, yeyg@netimlere genel bir
gorev ve yetki alani tanimaktaydi.
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Yukarida ifade edildii Uzere, Ulke butlinglintn bozulmasinin so-
rumlusu yerel yonetimler olamayagacin, Kamu Yonetimi Temel Ka-
nunu Tasarisindaki kurallarin, anayasasgalarinda dikkate alinmasini
Onermekteyim.

Tasarida merkezi idare tarafindan yuratilecek g@ehizmetler
sOyle sayllimgtir:

a) Adalet, savunma, guvenlik, istihbarats diiskiler ve ds politi-
kaya iliskin gbrev ve hizmetler,

b) Maliye, hazine, diticaret, gimruk hizmetleri ile piyasalarasli
kin diizenleme gorev ve hizmetleri,

c¢) Ulusal dizeyde ekonomik, sosyal ve fiziki plantzazirlamaya,
bdlgeler arasindaki gemnislik farkliliklarini gidermeye yonelik program
ve projelerin uygulanmasini@amaya ilskin gérev ve hizmetler,

d) Millt egitimle ilgili gbrev ve hizmetler,

e) Diyanetle ilgili gbrev ve hizmetler,

f) Sosyal guvenlikle ilgili gérev ve hizmetler,

g) Tapu ve kadastro, nufus ve vataghdda ilgili gbrev ve hiz-
metler,

h) Acil durum yonetimi ve sivil savunma ile ilgililusal dizeyde
yapilmasi gereken gorev ve hizmetler,

1) Vakiflarla ilgili gbrev ve hizmetler,

j) Mahalli idarelere teknik ve mali yardimda bulummehberlik
yapma ve gitim destgi sgslama gorev ve hizmetleri,

k) Kanunlarla minhasiran Merkezi idare tarafindanng getiril-
mesi 6ngorulen ulusal nitelikli veya birden ¢cokkhpsayan ger gorev
ve hizmetler.

Yukarida sayilanlar ginda kalan gorev ve hizmetler mahalli
misterek ihtiya¢ olarak nitelendirilerek yerel yonelkeme birakiimgtir.
Ancak, mabhalli idarelerin kanunlarla verilen tengérev ve hizmetleri
ciddi sekilde aksatmasi ve bu durumun halkiglga huzur ve esendini
onemli Ol¢clide olumsuz etkilemesi durumunda, aksamdoyutu ile
Olcult olmak kaydiyla, ilgili Merkezi idare kuryunun talebi tzerine
icisleri Bakanlgina, bu aksakliklarin giderilmesi icin kanunlardag6-
rulen tedbirleri alma yetkisi de taningtir.

Merkezi yonetimin yetkileri icinde diyanetle ilgigorev ve hiz-
metlere yer verilmesi, mevcut laik devlet ilkesiydggdasmamaktadir.
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Ancak yapilmasi diiinilen anayasada bu ilkeye yer verilip veriimeye-
cegi belli olmadgi icin bu sakinca teorik diizeyde kalmaktan 6teye gi
meyecekitir.

Tasarinin merkezi idare bakimindan Uzerinde dursiirea ana-
yasa calmasinda dikkate alinmasi gereken bigedi hikmi ise,
9.maddesidir. Maddeye gore: “ Merkezi idare tacdm yurutilmesi
ongorilen hizmetlerden illerde yapiimasi gerekemjéanunlarda belir-
tilen istisnalar dynda, valilik ve kaymakamliklar tarafindan gercsatile
rilmesi esastir.”

Bu kural, yetki geniligi ilkesinin daha acikekilde anayasaya ak-
tariimasini sglamaktadir. Merkezi yonetimin gorev ve yetkileririagra
teskilatina aktarilmasi, yetki geghigi ilkesinin anayasal esaslaragha
lanmasi, yerel yonetimlerin yetkileri kadar 6nerlidCinki merkezi
yonetimin gleyisindeki sorunlarin, merkezin gan mudahalesinden de
kaynaklandgl gorisindeyim. Basit bir drnekle aciklamak gerekirse,
Mahkeme kararlarina gamen 13 kez goérevden alinan Erzurum Milli
Egitim Maduaru, Milli Egitim Bakanlgini senelerdir mgul etmektedir.
Daha dgrusu, milli ezitim sorunlariyla grasmasi gereken Bakan, bir
ildeki mudurle grasmaktadir. Bakangin yetkilerinin sinirlanarak, mer-
kezin tgra tekilatinin rahat cayir duruma getirilmesi, en az yerel yo-
netimlerin guclendirilmesi kadar énemlidir.

SONUC

Merkezi idarenin gorevlerinin sayilarak,gdr hizmetlerinin yerel
yonetimlere ve merkezi yonetiminsta tekilatina devredilmesi, hiz-
metlerin etkin ve verimli ylratilmesine yol acaaakiyrica, merkezi
yonetimin merkez tkilatini olusturan Bakanlar Kurulununsiyikint
azaltarak genel siyaseti belirlemesine ve takipesine tretmesine im-
kan verecektir.

Bu sebeple 1921 Anayasasi ve benzer kurallarinckemu Yo-
netimi Temel Kanunu Tasarisinin anayasasgallarinda dgerlendiril-
mesi gerekii gorisiindeyim.

Journal of Constitutional Law - Volume: 1/ Isshi¢Year: 2012






CENTER-PERIPHERY RELATIONS (DECENTRALIZATION)

Prof. Dr. Turan Yildirm
Marmara University

ABSTRACT

It is important to define duties of the central adistration and to
authorize local administrations and provincial orgaation of the cen-
tral administration for the fulfilment of remairgnduties, in order to
assure effective and efficient functioning of sssi This will further
reduce the workload of the Council of Ministers, icentral organiza-
tion of the central administration, and allow thewcil to concentrate
on and monitor general politics.

For these reasons, | argue that the Constitutiorl®21 and the
Basic Law on Public Administration should be taketio consideration
during the revision of the current Constitution.

Key words:Local administration — decentralization, Constituti
of 1921

*k%k

INTRODUCTION

Given that the new constitutional revisions invos@me concrete
suggestions about center-periphery relations (desleration), we are
required to remember the arrangement in the Catistit of 1921. This
Constitution used a concept such as local autonevhigh still sounds
terrifying to us. However, the 1921 Constitutiorsw®d that this local
autonomy was restricted to local services, and éauncretized the
principle of separation of duties for the operatafrpublic services. We
need to mention here that the Constitutions of 1876 1924 adopted
the principle of separation of duties as an adriratisve principle while
the Constitutions of 1961 and 1982 employed the t&decentraliza-
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tion”. The concept of local authority was used oimythe 1921 Consti-
tution.

However, it should be kept in mind that the Consiin of 1921
restricted autonomy with the operation of localvamss and clearly de-
fined duties of the central administration and l@ministrations.

The following part of the paper examines principtésthe Con-
stitution of 1921 and then makes some suggestions.

. THE CONSTITUTION OF 1921

According to Article 10 of the 1921 Constitution,line with geo-
graphical position and economic relations, Turkeylivided into prov-
inces, provinces are divided into districts, anstritits are divided into
sub-districts. Article 11 of the Constitution stigies that provinces have
legal personality and autonomy for the fulfillmeot local services.
Provinces are administered by a provincial couelgtted by public, a
governing body elected by the council, and a pesgidit is also men-
tioned that districts hold a legal entity in prigdife (Article 16). It is
clear that the private life here refers to locav&es. In sub-districts, a
council elected by public, a governing body eledigdhe council and a
director are the organs of legal entity (Article.17

The Constitution of 1921 is of particular importaneith regard to
the topic of this paper for the following reasontiéle 11 regulates au-
thorities of the central administration and thevimoe. According to this
article, domestic and foreign policy, religiousdigial and military af-
fairs, international economic relations, generalesaand issues con-
cerning more than one province are within the sadfpeuthority of the
central administration. A governor representing @rand National As-
sembly of Turkey is assigned to carry out theseedudf the central ad-
ministration. The governor intervenes when thera monflict between
duties of the State (central administration) anchlcservices (Article
14).

The remaining services related to foundations, &tiliie, health,
economics, agriculture, social aid and public woake under the au-
thority of the provincial administration. The dwgi@nd authorities of
provincial administration are regulated by law. Hwer, the lawmaker
Is restricted by the Constitution.
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It is possible to arrive at the following conclusigiven the above
principles: The Constitution technically defines gervices to be carried
out by the central administration and local adntiatsons without sup-
posing that this would mean political autonomy. sTregulation points
out that the allocation of certain duties to logdministrations is differ-
ent from political autonomy which threatens thetanyi structure.

However, this provision of the 1921 Constitutionswaever im-
plemented, and after the national independence tivar1924 Constitu-
tion again adopted a strict centralization approthet oppresses local
authorities due to the fear of disintegration.

The Law on Special Provincial Administration ane Basic Law
on Public Administration made in 2004 have beemield for destroying
the unitary structure as these laws delegate baadldority to special
provincial administrations, clearly defines theidsitof local administra-
tions, and regulates that local administrationsaarhorized to provide
local services. Due to these concerns, the Basic draPublic Admini-
stration was returned to the Grand National AssgrmblTurkey by the
President of the Republic and was not enacted.

| believe it is more obvious eight years later tthegt threat on the
destruction of unitary structure does not derivarfrlocal administra-
tions. Today it is commonly noted that constituibramendments
should take integrity of the state into consideratiHowever, we cannot
say that any disintegration may result from spepralvincial admini-
strations.

[I. DRAFT BASIC LAW ON PUBLIC ADMINISTRATION

The Draft Basic Law on Public Administration retadhto the
parliament by the President defines the authordfabe central admini-
stration and assures a general scope of duty atmdréy to local ad-
ministrations, as it was the case in the Consbitutif 1921.

| suggest that the provisions of the Draft BasiavLen Public
Administration be taken into account in new consitinal amendments
because local administrations may not constituteeat to state unity.

In the draft law, the duties and services to beiedrout by the
central administration are defined as follows:
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a) duties and services related with justice, defersecurity,
intelligence, foreign relations and foreign policy;

b) duties and services related with finance, tregdoreign trade,
customs services and market-related arrangements;

c) duties and services related with economic, $@gid physical
planning at the national level, and implementatidrprogrammes and
projects to eliminate developmental differencesvieen regions;

d) duties and services related with national edocat

e) duties and services related with religious edfai

f) duties and services related with social security

g) duties and services related with land registng @adastre,
population and citizenship;

h) duties and services related with emergency nma&anegt and
civil defense at the national level;

i) duties and services related with foundations;

J) duties and services related with providingcht@ical and
financial support, guidance and training to loaihanistrations; and

k) other duties and services at the national lerel regarding
more than one province, which needs to be fulfiltgdthe central ad-
ministration according to laws.

The duties and services other than the ones abevdedined as
common local needs and given to local administnatidcHowever, the
law authorizes the Ministry of Internal Affairs, aip the demand of rele-
vant central administration institution, to takeegautions set by law in
the case that local administrations seriously hirmesic duties and ser-
vices defined by law and that this situation hasificant negative im-
pacts on public health, well-being and welfare.

The incorporation of duties and services relateith weligious af-
fairs into authorities of the central administratidoes not comply with
the principle of secularity. However, this drawbaglonly theoretical at
the moment as it is not known yet whether the pFoBpe constitution
will cover this principle.

Article 9 is another provision of the draft law aibaentral ad-
ministration that should be taken into account anstitutional amend-
ments. The article reads as follows: “The servited need to be pro-
vided by the central administration in provinceswdtd be fulfilled by
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province or district governors, save certain exosgt stipulated by
law.”

This rule allows the transfer of the principle @&céntralization to
the constitution. It is as important as the autigooif local administra-
tions to transfer the duties and authorities oftre@radministration to
provincial organizations and to arrange the prilecgdf decentralization
by constitutional provisions. For, | believe thia¢ foroblems related with
the functioning of central administration may derivom intensive in-
terventions of the center. To exemplify, the NagiloBducation Director
of Erzurum was discharged thirteen times despitatadecisions, and
the Ministry of National Education has been occdmath this case for
years. In other words, a Minister who normally tade busy with the
problems of national education spends a lot of timeéhe problems of a
director in a province. There is need to constréietauthorities of the
ministry and to strengthen local administrations arder to ensure
smoother functioning of the provincial organization

CONCLUSION

It is important to define duties of the central awistration and to
authorize local administrations and provincial arigation of the central
administration for the fulfillment of remaining des, in order to assure
effective and efficient functioning of services.iJtwill further reduce
the workload of the Council of Ministers, i.e. aahtorganization of the
central administration, and allow the Council toncentrate on and
monitor general politics.

For these reasons, | argue that the Constitutid®2i and the Ba-
sic Law on Public Administration should be takemoirronsideration
during the revision of the current Constitution.
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