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OZET

Yasama, mevcut Anayasamizin 75.-100. maddeleriratasdi-
zenlenmgtir. Yapilan dgisiklikler ve kamuoyundaki tagmalar dger-
lendirildiginde Glkemizde Yasama ile ilgili bir takim soruntavarligi-
nin sirdigd sonucuna varilabilir. Ayrica anilanggkliklerle, anayasa-
nin mantiksal i¢ tutarlgnin ve butunlginun kayboldgu ve entegre
isleyis sisteminin bozuldgu da rahatlikla sdylenebilir. Artik sivil, 6z-
gurlukct ve demokratik yeni bir anayasanin gerggaie iliskin kamuo-
yunda genis bir uzfaa bulunmaktadir. Cgmamizda bu dgrultuda
yasama ile ilgili 6nemli gordiimiz bazi sorunlari ve mumkin oldu-
gunca ¢6zim oOnerilerine g@meye cakacaiz.

Anahtar Kelimeler: Yasama, Egemenlik, Temsil, Secim, Yasa
Yapimi, igtiiziik, Yasama Dokunulmagii

ABSTRACT

Legislative power is regulated in the Turkish Cdosbn of 1982,
from articles 75 to 100. When we look at amendmemdspublic discus-
sions, we can reach the conclusion that there #@iteseme problems
with legislative power in Turkey. It can be easilgimed that, with these
amendments, the coherence and integrity of the t@ainen disap-
peared and the functionality of the Constitutiorok® down. Finally,
public opinion has determined that Turkey needsmatratic liberal
constitution made by civilians. In this study weuldolike to explore
some of the most important problems related tdegeslative power of
Turkey and offer solutions for them.
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*k*k

Yasama, mevcut Anayasamizin 75.-100. maddeleriratasdi-
zenlenmgtir. 1982 Anayasas! 1961 Anayasasi’ndan farkli aiaXa-
sama Organini tek meclisli olacakkilde dizenlemtir. 1982 Anaya-
sasi’'nin yarurlge girdigi tarihten giinimize kadar ilki 1995 yili sonun-
cusu da 2010 yilinda olmak Uzere Anayasanin Yagargani ile ilgili
maddelerinde dokuz kez gleikli ge gidilmis ve bu dgisikliklerle anilan
maddelerden on dérdiindegiteklik yapiimistirt. Yapilan dgisiklikler
ve kamuoyundaki tagimalar dgerlendirildiginde tlkemizde Yasama ile
ilgili bir takim sorunlarin varfiinin strdigu sonucuna varilabilir. Ayrica
anilan dgisikliklerle, anayasanin mantiksal i¢ tutagihin ve batinlu-
gunun kayboldgu ve entegreslieyis sisteminin bozuldgu da rahatlikla
soylenebilir. Dger taraftan bga devletin gleyisine iliskin sorunlar ol-
mak Uzere, toplumu ilgilendiren bitln sorunlarizigdt ile ilgili olarak
yeterince oneride bulunmamasi, dahasi anilan somankayng! oldu-
guna yonelik gucli inang nedeni ile 1982 Anayasasguy olarak
elestiriimektedir. Artik sivil, 6zgurlikcli ve demmitik yeni bir anaya-
sanin gereklifine iliskin kamuoyunda genis bir uzlaa bulunmaktadir.

Calismamizda bu dgrultuda yasama ile ilgili Gnemli gérdiimiiz
bazi sorunlari ve mimkuin olgunca ¢6zim Onerilerine giameye call-
sacaglz.

SORUNLAR VE COZUM ONERILERI

DEMOKRAT iK TEMSiL SORUNU

Bu sorunlarin en énemlilerinden birisi dkwsuzdemokratik tem-
sil sorunu ya da Yasama Organinin tlkemizdeki bitin siyasiisigri
temsil ederekilde demokratik temsil ilkelerine uygun olarakigurul-
masi sorunudur. Anayasamiz yasama organinigmalsini sglayan
secimlerin, birbirine zit ve Raastirlmasi oldukga zor olantémsilde

117/5/1987 sayili 3361 sayili Kanun, 23/07/1995Hlia#121 sayili Kanun, 03/10/2001
Tarihli 4709 sayili Kanun, 21/11/2001 Tarihli 472&y1li Kanun, 27/12/2002 Tarihli
4777 sayil Kanun, 7/5/2004 tarihli 5170 sayili Kan13.10.2006 tarihli 5551 sayall
Kanun, 31/05/2007 Tarihli 5678 sayili Kanun, O72T8/0 Tarihli 5982 sayili Kanun.
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adalet ve yonetimde istikrar” ilkelerine uygun olmasi gerelgini di-
zenlemgtir. Bu meyanda temsilde adalet ilkesini gercglitme konu-
sunda buyuk bir engel olarak goérilen yizde onlginsdarajinin dgii-
rilmesi veya tamamen kaldiriimasi kamuoyundastartaktadir. En son
TUSIAD tarafindan bazi akademisyenlerin katkilariyl@iHanan yeni
anayasa araglarina iliskin raporda, secim sisteminin yénetimde istikrari
da bozmayacakekilde ancak temsilde adaletigtmyacaksekilde du-
zenlenmesisecim barajinin tamamen kaldirilmasi ya da makul &
clilere cekilmesionerilmektedi.

Gercekten baraj oraninin diitilmesi veya kaldiriimasi konusunda
gerek kamuoyunda gereksgrétide geni bir uzlaginin oldyu sdylene-
bilir. Bu nedenle AHM tarafindan da yiksek bulungwe kagilastir-
mall hukukta benzeri bir 6rgeolmayan baraj tagmasinin bitirilme-
sinde yarar vardir.

Bu sorunla ilgili ¢6zum 6nerilerinden biri, barajimmamen kaldi-
rilarak secim sisteminin kismen gigirilmesiyle istikrarin sglanmasi
olabilir. Diger bir ¢c6zum Onerisi ise baraj orani % 3-7 gibi yHiorta-
lamalarina uygun bir rakama cekilerek temsilde etdgiliclendirilebilir.

Elbette tum bunlar yapilirken “yonetimde istikrar'éonemi unu-
tulmamalidir. Ancak; yapaganiz deserlendirmelerde sadece bugunki
duruma ve halihazir TBMM’nin temsili yapisina bakimganiltici olur.
Sazlikli bir degerlendirme yapmak icin mutlakaggir secimlere ve 6zel-
likle 2002 secimleriyle olggn TBMM’nin temsil durumu géz 6ninde
bulundurulmalidir. Hatirlanaga gibi bu 2002 yilinda olusan Meclisin

2 TUSIAD, Yeni Anayasa Yuvarlak Masa Toplantilari Dizideni Anayasanin Be
Temel Boyutu, 1.Basim, TUBD Yayinlari, 2011, s. 31.; Secim sistemi ile iigils-
peten yakin tarihli gier makaleler, Hikmet Sami Turk, Sec¢im, Secim Siseinve
Anayasa Tercihi, 2006, Anayasa Dergisi, s. 75-1&hmet Alkan, Turkiye'de Se-
¢im Sistemi Tercihinin Misyon Boyutu ve Demokratielisme Etkileri, 2006 Ana-
yasa Yargisi, 133-165.; Erol Tuncer, Tirkiye'de iBetJygulamalari/Sorunlarisi-
ginda Temsilde- Adalet Yonetimdistikrar Ilkelerinin Islevselligi, 2006 Anayasa
Yargisi, 167/182.; Yavuz Sabuncu, Secim BarajlarSiyasal Sonuclari, 2006 Ana-
yasa Yargisl, 191-197.; Levent Koker, Secim Sisteinve Siyasal Cgulculuk, 2006
Anayasa Yargisi, 199-210.; Yavuz Atar, Se¢im Hukulku Gincel Sorunlari, 2006
Anayasa Yargisi, 211-235.; Sultan Uzeltirk, Anayislsdnkemesi Kararlarinda Se-
¢cim Sistemi, 2006 Anayasa Yargisi, 237-278.; BurKamu, Nasil Bir Se¢cim Sis-
temi: Siyasi Parti Goglleri, Adalet ve Kalkinma Partisi, 2006 Anayasa Ysi,283-318.
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temsil orani yaklgk % 55 civarindaydi ve bu donemgm meruiyet
tartismalari yganmsti.

Bu sorunun ¢ozumu olarak gintlebilecek onerilerden biri de,
Tarkiye Milletvekilligi'dir. 1995 yilinda Alman sisteminden esinlenerek
“temsilde adalet-yonetimde istikraf1 birlikte gerceklatirecesi disu-
nilerek yasakdirilan; fakat daha sonra Anayasa Mahkemesi tatafin
iptal edilen bu 6neri, yeni anayasa gaalarinda alternatif c6zim one-
rilerinden biri olabilif.

Turkiye Ekonomik ve Sosyal Etldler Vakfi (TESEV)nyésinde
kurulan Anayasa Komisyonu, yeni anayasa hazirlaniiklenmesi ge-
reken yontemlere gkin gorislerini agikladgl toplantida Komisyon
adina kongan Prof. Dr. Ergun Ozbudun, Meclis’in temsil yetginén
guclendirilmesi i¢in yizde 10 sec¢im barajinirsiiilmesini, bu olma-
dig1 takdirde en az 100 ¢lik Turkiye Milletvekilli gi kontenjanin geti-
rilmesini dnermgtir. Ayni yonde Onerinin TBB 2007, TOBB ve
Ozbudun Bilim Kurulu taslaklarinda da yer gidgorilmektedir.

Demokratik temsille ilgili olarak, Anayasa Mahkerese Tur-
kiye milletvekilliginin dntindeki engel olarak gorilen, Anayasamizda ye
alan milletvekillerinin segildikleri b6lgeyi @@ tim Ulkeyi temsil ede-
cekleri kuralinin da destirilmesi gerekir. Elbette bu konu egemenlik
anlaysiyla da ilgili bir sorundur; ancak bélgesala ve kireselien ve
bdylece klasik egemenlik anlgymin degistigi bir diinyada egemenlik
kavraminin da yeni Rtan ele alinmasinda yarar vardir. Nitekim TBB
2007 ve TOBB 2000 taslaklarinda da benzer 6nemilger aldgl goral-
mektedir.

Bu konuda yapilacak dsikliklerde secim kanunlari ve siyasi
partiler kanunu birlikte diintlerek yeni dizenlemeler yapilmalidir.
Aksi halde dgisikliklerden beklenen yarar g&namayabilir.

Bu konuda son olarak, 2010 Anayas&igi&liklerinin de bir ge-
regi olarak ozellikle kadinlar icin secim kotalari kdarak yapilacak
pozitif ayrimcilik da 6nemlidir. I5K ve TBB 2007 gibi baz! taslaklarda

% Daha geni bilgi icin bkz.
http://www.tesev.org.tr/lUD_OBJS/PDF/GENEL/TESEV%2@yasa%20Komisyon
u%?20Bildiri.pdf; Ayni yonde Bkz.: TTB 2007 Anayaganerisi, md. 92, s. 179.
http://eski.barobirlik.org.tr/yayinlar/kitaplar/2@0Anayasa%20Taslagi_TBB.pdf.
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da yer alan bu dggsim bireylerin demokratik gtli gini ve temsilini pe-
Kistirecektir.

YASAMA ORGANININ YAPISI VE UYE SAYISI

Yasama Organinin yapisi ile ilgili olarak tzerirgdék durulan ko-
nulardan biri de yasama organinek meclisli ya dacift meclisli olma-
sina ilgkin tartsmalardir. TUSAD raporunda yasama organinin tek
meclisli olmasi gerekdi, yasama organinin iki meclisli olmasinin bazi
avantajlan bulunsa da yasama surecinin glavaasina yol agk, ayni
siyasi parti ¢cgunlugunun hakim olmasi durumundgevini yerine geti-
rememesi ve otomatik onay mekanizmasi haline gelnesteni ile kimi
dezavantajlarinin oldiu da belirtilmitir. Kimi bilimsel calsmalarda da
yasama organinin ¢ift meclisten ghasinin yararlar tzerinde durul-
dugu da gozlenmektedir

Yeni anayasa taslaklarinda iséSK 6neris? disinda hemen tim
taslaklarda tek meclis sisteminin oneriidgorilmektedir. Taslaklarda
Anayasa Mahkemesi'nin ve @ir bazi anayasal kurumlarin offluco-
gulcu bir demokraside cift meclisigleyisi hantallgtirdigl, tikadgl ve
federal drgutlenme modelini tercih etmeyen ulkemia bunun gereksiz
oldugu Gzerinde durulmaktadir.

Bu baglik altinda tartgilan bir bgka konu da Parlamento uyeleri-
nin sayisidir. Bilindii gibi mevcut anayasamizin ilk halinde 400 olarak
belirlenen Gye sayisi, 1987'de 450'ye 1995 yihfdakiye Milletvekil-
ligi'nin Anayasa Mahkemesi’'nce iptal edilmesinden sodia 550’ye
cikmistir.

Karsilastirmali hukuka bakil@inda bu konuda kesin ve genel ge-
cer bir ilkenin olmadii gortlmektedir. Parlamentonun Gye sayisinin
genellikle tlkenin nufusu ve tarihsel gatn dikkate alinarak belirlengi
gorulmektedir.

4 TUSIAD, Yeni Anayasa Yuvarlak Masa Toplantilar Dizidieni Anayasanin Be
Temel Boyutu, 1. Basim, TUSD Yayinlari, 2011, s. 31.

® Peri Uran, Yasamislevinin Yerine Getiriimesinde Cift Meclis Sistemé W iirk Siya-
sal Tarihindeki Yeri, Yetkin Yayinlari, 2008, s.3340.

® DISK Onerisine gore, ikinci meclis olan Cumhuriyem&®sunda her il en az bir
Uyeyle temsil edilmeli ve lcte biri 2 yilda bir yiemen bu Gyelerin alti yilfina se-
cilmesi 6ngorilmektedir.
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Parlamentonun (ye sayisi konusunda, IRIBIn 1993 Rapo-
runda nifus da dikkate alinarak 600, TBB 2001 v@720aslaklarinda,
TOBB Onerisinde ve Ozbudun Bilim Kurulu Onerisin880, DISK
Onerisinde 450-550 rakaminin énergidiorulmektedir.

Goruldigu gibi Gye sayisi konusunda taslaklar arasinda trimm
fark yoktur. Burada dikkat edilmesi gereken tekapaetrenin nifus ar-
tisi oldugu gorulmektedir. Ancak daha fazla insan milletvie&lhbilsin
diye bu rakamin artiriimamasi gerekir. Dolayisiytevcut 550 veya
buna yakin bir rakamin uygun oldugu soylenebilir.

Yasama donemi konusunda da kamuoyunda, taslaklerdgre-
tide ¢ok fazla bir targmanin olmadiini 4 yilik yasama déneminin ge-
nellikle olumlu kagilandgini séylemeliyiz.

Diger bir genel kabul goéren konu ise Meclisin istindar Genel-
likle taslaklarda yenilenmesine karar verilen m&nligbrevinin yenisi
baslayincaya kadar suregiedngorulmektedir.

Yasama organinin gorev ve yetkileri konusunda kémlda cok
onemli deisiklik 6nerileri yoktur. Aynisekilde @Gretide ve kamuoyunda
da yasama organinin gorev ve yetkileri konusundiegbebir tartisma-
nin varlgindan bahsedemeyiz.

Bu balik altinda dginmemiz gerek bir ger konu ise ara segim-
lerdir. Anayasamizin ara secimlerle ilgili 78. masdishdeki dizenleme-
leri, yasama doneminin 5 yil oldu ilk haline gére dizayn edilrtir.
Buna gore zaten her yasama déneminde bir defaagalara secimin
genel secimlerden 30 ay gecemedikce ve yeni gesgantere bir yil
kala yapilamaya@a 6ngorulmigtir. Dolayisiyla yeni durumda ara secim
ancak genel secimlerden 30 ay sonraki 6 aylik zadianinde yapila-
bilecektir. Dolayoisiyla bu kurumun kaldiriimasi dasunebilir.

Diger yandan taslaklarda tye sayisinin % 5’'inigaoasi halinde
ara secimlerin 3 ay icinde yapil@tae sava sebebiyle secimlerin 1 yil
ertelenebilecg kurallari genellikle korunmaktadir.

UYE SECILME YETERL iLiGi

Uye secilme yeterlifii ile ilgili olarak taslaklarda y@ nitelik ve
diger bazi asganartlarda belirgin bir uzka gorilmekte ise de, su¢ ve
cezalara ikkin Gye secilme yeterlgi konusunda kamuoyunda, taslak-
larda ve @retide y@un tartsma yganmaktadir. Bu nedenle bircok aday
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adayi gibi Recep Tayyip Er@an’in adayligi da 2002 genel secimlerinde
Yuksek Secim Kurulu karariyla tagina konusu olmgtu. Bilindigi gibi

12 Haziran 2011 secimleri icin de YSK, 12gbasiz adayin adaini
Once uygun gérmemi yapilan itiraz Gzerine daha sonra buyukugdu-
gunun adayiini kabul etmgtir. Elbette bu sorunlarin salt hukuksal di-
zenlemelerden kaynaklanmgdhi, secimlerin yonetimi ve denetiminde
yetkili olan YSK’nin kimi yanlg yorum ve kararlarinin da bu sorunun
daha da artmasina neden @dwsdylenebilir.

TUSIAD 1997 ve TOBB taslaklarinda yiiz kizartici suglase-
cilme engeli olmasina devam edilmesi; ancak deWate islenen sucla-
rin ve siyasi suclarin secilme engeli olmamasi iimektedir.

Uyelikle badasmayan glerle ilgili olarak taslaklarda genellikle
kategorik artglarin 6nerildgi gorilmektedir.

TBB 2007, OSK 2009, TUSAD 1997 taslaklari bu alani ggh-
tirken, TBB 2007 task&anin 94. maddesi daha da ileri giderekiltetve-
killerinin Ucretli veya Ucretsiz, resmi veya 6zekka hicbir is ve gorev
alamazlar. Meslek kurullariyla iligkileri ddonem sonuna kadar dondu
rulur” diyerek milletvekillerini Gyelik dsinda hicbir § yapamayagani
duzenlemgtir.

SECIMLER iN YONETiMI VE DENETIMI

Bilindigi gibi Glkemizde 1950 yilindan bu yana secimlerimg-
timi ve denetimi yargi organlarinca yapiimaktad®61 ve 1982 Anaya-
salari secimlerin yonetimi ve denetimi yetkisinyeleri Yargitay ve Da-
nistay yuksek hakim ve savcilari arasindan belirleNések Secim
Kurulu'na vermgtir. Ancak kararlarina kar etkili bir idari veya yargisal
basvuru olangl olmayan ve gan teknolojik gelsmelerini ve dgisimle-
rini kavrayamayan YSK, Anayasa Mahkemesi tarafingargisal bir
organ olarak kabul edilmemektedir

Bu bglamda kararlarina karetkili ve adil yargilamaya uygun bir
basvuru yolu olmayan bu idari kurumun yapisi yenstha diizenlenme-
lidir. Ozellikle secgimlerin yonetimiyle denetimirbirinden ayriimali ve
bu kurulun idari kararlarina karadil ve iki dereceli etkili bir bgvuru

" TBB 2001 taslginda ve dier bircok taslakta bu sorunu ¢ézmek icin YSK mahiem
ler kisminda diizenlenstir.
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yolu getirilmelidir. YSK’'nin olgumunda TBMM'ye ve Devlet &a-
nina da s6z hakki verilmesi, Uye sayisinin artagmdaireler halinde
calismasi, gibi 6nerilerde de bulunulabilir.

Ozbudun Bilim Kurulu tasi mevcut durumun biyuk oranda ko-
runmasini ongorse degair taslaklarda YSK konusundagigk onerile-
rin oldugu gorulmektedir. Orngin DISK tasla diger bazi taslaklar gibi
YSK kararlarina kai Anayasa Mahkemesi’ne pairu olang tani-
makta ve YSK'yl daimi bir statiiye kasturmaktadir.

YASAMA ORGANI UYELER iNiN BELIiRLENMESIi

Ulkemizde mevcut Siyasi Partiler Hukuku mevzuatgiae son
tahliide yasama organi (dyelerini parti liderligi lidemektedir.
Secmenler sadece parti liderlerinin hazigadisteler arasindan bir ter-
cihte bulunmaktadir. Secilen milletvekili kendisimilletin desil parti
liderinin sectgini bilmekte ve kendisini millete ker desil parti liderine
karsi sorumlu hissetmektedir. Ayrica bu lider vekillebir sonraki do-
nem yine lider vekili olmanin ve bakanlik goreviagik gérilmenin de
parti liderinden geggini iyi bilmektedirler. Butiin bu etkenler Yasama
Organinda demokratik ilkelerin y@ma gecmemesi sonucunigdauyor.

Bu sorunlarin ¢6zimu icin dar bdlge iki turlu segmteminin ve
onsecim aday belirleme yénteminin zorunlu halertetesi yararli ola-
caktir. Nitekim kimi kurumlarca yapilan yeni Anagagnerilerinde
Milletvekillerinin nsecimle secilme zorunlulugu getirilmektediP.

YASA YAPIMINDA SORUNLAR

mevcut durumun korunmasini 6ngdérmektedir. Bununnga bazi 6ne-
rilere de rastlamak mimkindir. Ope TBB 2007 taslginda yasalarin
Onerilmesi ve goriulmesine ilgkin usul ve esaslarin Meclis igtiginde
duzenlenmesi onerilmektedir. Bu konuda farkll bired getiren DSK
taslgina gore yasa yapim yontemlerine halksgini de eklenmelidir.

Bu konuda targmalarin buyutk ¢gunlugu uygulamadan ve parla-
menter sistemin acmazlarindan kaynaklanmaktadirb&lamda daha

8 TTB 2007 Anayasa Onerisi, md. 45, s. 96. httpki/barobirlik.org.tr/ yayinlar/ kitap-
lar/2007_Anayasa%20Taslagi_TBB.pdf
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yogun bir sekilde son iki yasama doneminde yapilan yasamayédksri
blyuk 6lciide hilkiimet odakh ve kaynaklidir. OyleHikiimet ve yakin
calisma gruplar dunda bizzat iktidar partisinin kurumlarinin ve Usrel
rinin bile yasama surecine katkisi yok denecek kaddir. Neredeyse
tum kanunlar ve mevzuat, yluriatmeyeshalar bir siyasal iktidar elitleri
tarafindan hazirlanir hale gekni. Yaklasik % 95 oraninda ydritme
kaynakli olan bu kanunlarin kabul eglilve yurirlige giris strecinde
yanlis uygulanan parti disiplini nedeniyle Yasama orggasa yapimina
hicbir katkida bulunamamaktadir.

Oysa yasama surecine Yasama Komisyonlari’'nin, ipenterlerin
ve sivil toplum kurulglarinin katkilari, gerek demokratik egemenlik
anlaysl acisindan, gerekse yasama kalitesi ve bati dexsibdirinde son
yillarda temel gayelerden biri haline getirilen hdaiyi mevzuat” (better
legislation) ilkesinin gercekdéiriimesi agisindan, son derece zorunlu ve
yararhdir. Zaten parti demokrasisi ve disiplinideeiyle yuritmeyi de-
netlemesi anlamsizlan yasama organi kanun yapiminda da dewie di
kalarak adeta yurutmenin icinde kaybolmaktadir. riadenle tim bu
sorunlarin ¢6zimu icin gerekli zihniyet d@gaininin sglanmasina ve
uygulamadaki aksakliklarin giderilmesine de 6zestg@melidir.

Bu balik altindaki sorunlarin ¢6zumu icgin @adas cogulcu bati
demokrasilerinin bazilarinda yer alan yasama akésiieim kurulmasi da
distntlmelidir. Yasama akademisi ortak bir yasama wblikltirintn
olusmasi ve yasalarla ilgili yanan dger sorunlar konusunda bazi ¢6-
zumler sunabilir.

Yasa yapim surecinde yasama organinin sivil topkumulusla-
riyla isbirligi yapmasina ikkin tartsmalar da bulunmaktadirSivil top-
lum kurulwlar ile Yasama organi arasinda etyit@n artirilmasi, Tur-
kiye Buyuk Millet Meclisi’'nin kurumsal kapasitesmiguclendiriimesi,
Ihtisas Komisyonlarinin etkinliklerinin artiriimasiriliskin tartsmalar
da bulunmaktadtf.

® Yasama Derng, STK'lar ile isbirligi Konusunda Dgerlendirme Raporu,
http://www.yasader.org/web/yasama_surecine_kafliéi_rap_tur_01.pdf

1 figili belgeler igin bkz. http://www.yasader.org/welyasama_surecine_katilim/
3/ABPROJESI.pdf, 14 Avrupa Devletinde Parlamengosilvil toplum orgutleri ara-
sindaki ilgkiler icin bkz. http://www.yasader.org/web/ yasamarecine_ kati-
lim/6/aeastmrkzbilginotu.pdf
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YASAMA DOKUNULMAZLI Gl

Yeni anayasa taslaklarinda en cok tdetn ve dgistiriimesi 6ne-
rilen alanlardan biri de yasama dokunulm@gir. Taslaklarin buyuk
cogunlugu yasama sorumsugunun hemen hemen aynen korunmasini;
fakat yasama dokunulmaginin sinirlanmasini éngérmektedir.

Hemen bitin taslaklarda Anayasanin “yasama dokuamhigr
basliginin degistirilmesi 6nerilmektedir. Gergekten iki farkli kunun
ayni baglk altinda dizenlenmesi son derece yamli Bu yizden bu
konu ya ayri bgiklarla farkli maddelerde duzenlenmeli ya da “yasa
sorumsuzlgu ve dokunulmaz#” veya “yasama hasikligl” basligl
altinda tek maddede dizenlenmelidir.

Bu konuda taslaklarda bircok ggiklik ve yenilik dnerileri gbze
carpmaktadir. Bunlarin 6nemlilerine kisacgidecesiz.

Ozbudun Bilim Kurulu onerisinde yasama sorumsgizlaynen
korunurken yasama dokunulmazhin da alaninin gegledigi gorual-
mektedir. Ayrica bu taslakta bu konuyu dizenley@n Maddenin 4.
Fikrasiyla hakkinda sug isnadi bulunan milletvekiliMeclis Bgkanli-
gina bgavurmak suretiyle isnad edilen sugla ilgili dokunalphgindan
feragat edebile@g '’ 5. Fikrasinda milletvekillerinin heyartta yasama
calsmalarini engellemeyecskkilde tutuksuz olarak yargilangcae millet-
vekillerini yargilama yetkisinin Yargitay'da olgu diizenlenmektedir.

DISK 2009 onerisinde kifuiddete ¢&ri, irkgl soylem, dinsel
hosgorisuzlglin yasama sorumsugu kapsaminda olmamasi ve be-
densel 6zgurlgiinden yoksun birakilmadan milletvekillerinin yaegé-
bilecezi 6ngorulmitar.

TBB 2001 6nerisinde milletvekillerinin her zamanryday tara-
findan yargilanaga ve sorgulanaga fakat fiziki 6zgurltklerinden ali-
konamayacaklari dizenlengtit. TBB 2007 onerisinde de milletvekille-
rinin Yargitay’'da yargilanag kurali korunmg ve yasama dokunul-
mazlgl daha da sinirlandirilgibir cok suctan dolayr milletvekillerinin
yargilanabilecgini ancak Meclisin karari olmadik¢a tutuklanamayaca

1 Bilindigi gibi bu yasama déneminde bir CHP milletvekili Mse bu yénde bir ba
vuru yapti. Bavurusunun reddi izerine isd AM’ne basvurdu. AAHM milletvekille-
rinin dokunulmazliktan feragat edebilmesiningdo oldyzunu fakat bu milletvekili-
nin tabi old@gu ulusal hukukunun bu duruma izin vermemesi nederigmut olayda
ihlal olmadgina karar vernstir.
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ve milletvekilli secilme yeterlisine engel suglar ginda kesinlgmis
cezalarinin infazinin dyelik sifatinin sonuna biliesdaz1 diizenlenntir.

TUSIAD 1993 ve 1997 Raporunda yasama sorumguridaki oy,
s6z ve dgincenin meclis dinda tekrarlama yagain kaldiriimasi ve
yasama dokunulmaginin istisnasi olan “secimden dnce stuamasina
baslaniimis olmak kaydiyla Anayasanin 14 nci maddesindekiirdur
lar” hikmunun kaldirilarak, bu konuda tek istismagiir cezayi gerekti-
ren sucistll hali olmasi 6ngorilmektedir. TAB'In 1997 Raporunda
ayrica milletvekili secilmeye engel suclarin dokimazlik dgi sayil-
masl, dokunulmaziin sorgulama ve yargilamadagide sadece yaka-
lama, g6zaltina alma ve tutuklamada s6z konusu slgerekigi ve bu
sorgturma ve yargilamanin Yargitay tarafindan yapilnsasrilmektedir.

TOBB o6nerisinde meclis ginda tekrarlama yagain kaldiril-
masl, yasama dokunulmazhin istisnasi olan “secimden dnce seru
turmasina bgdaniimis olmak kaydiyla Anayasanin 14 Gnct maddesin-
deki durumlar” hilkmuntn kaldiriimasi yerine yuzadizci suclarin ko-
nulmasi, dokunulmazlik gaurusunun TBMM’ye gelmesinden itibaren
3 ay icinde sonuclanmasi gergktve yeniden secilen milletvekilinin o
dosya bakiminda yeniden dokunulmgaiin kaldiriimasina gerek olma-
dig1 dizenlenmitir.

KANUN HUKMUNDE KARARNAMELER

Son gunlerin en tagmal konularinda birisi de yasama organinin
islevlerinin bir kisminin ytritme organi tarafindastlénilmesi sonu-
cunu d@uran Hukimete ¢#li konularda Kanun Hikminde Karar-
name ¢ikarma yetkisi veren Yetki Kanunu’nun TBMM GenkKu-
rulu'nda 6.4.2011 tarihinde kabul edilmestdiBu Kanuna gére, kamu
hizmetlerinin dizenli, suratli, etkin, verimli vek@anomik bir sekilde
yurutulmesini sglamak tzere, KHK ile kamu hizmetlerinin bakanliklar
arasindaki dalimi yeniden belirlenerek, mevcut bakanliklar &itirile-
bilecek veya kaldirilabilecek, yeni bakanliklar kdabilecek. Mevcut
bagli, ilgili ve ili skili kuruluslarin balilik ve ilgileri yeniden belirlene-
cek veya bunlar mevcut, bigkrilen ya da yeni kurulan bakanliklar bin-
yesinde hizmet birimi olarak yeniden dizenlenelekecKanuna gore,

12 yetki Kanunu’nun tam metni icin Bkz.: http://wwwBmm.gov.tr/d23/1/1-1017.pdf
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"ekonomi”, "i¢ ve diticaret", "genclik ve spor” ile "aile, 6zurliler- ¢o
cuklar, kadinlar ve sosyal yardim" konularinda Kanéik kurulacak.

Bu Kanun, KHK'lerin hazirlanmasi sirasinda g6z @sibulundu-
rulacak ilkeleri de belirliyor. Bakanlar Kurulunamien yetki, dizenle-
menin yurirlige girdigi tarihten itibaren alti ay sireyle gecerli olacak.
Bu sure i¢cinde Bakanlar Kurulu birden fazla KHK gnébilecek.

Goraldigu gibi Anayasa Mahkemesi’nin KHKlarla ilgili getigi
ek sartlar nedeniyle uzun yillardir paurulmayan KHK’larla dizenleme
yapma geleng yeniden bglamis gibi goézikiyor. Bu konunun g
taslaklarda cok yonlu olarak ele alhipdve genellikle Anayasa Mahke-
mesi'nin mustakar ictihatlarinin Anayasanin metnihenmesi gerektigi
ongorulmektedir. Bu Gdamda taslaklarda KHK’nin c¢ikariimasinin da-
raltiimasi, sinirlanmasi ve zogtallmasi dnerilmektedir.

TBMM iCTUZUGUYLE iLGILI SORUNLAR

Bilindigi gibi, Tarkiye Bluyuk Millet Meclisi Bakanr'nin ¢arisi
ve Mecliste grubu bulunan Adalet ve Kalkinma Par@simhuriyet Halk
Partisi, Milliyetci Hareket Partisi ve Demokratikoplum Partisi Grup
Baskanlarinin mutabakatlari ile 16 Ekim 2008 tarihingai bir Meclis
Ictuzigl hazirlamak Gzere “Turkiye Buyik Millet Mecliggtizik Uz-
lasma Komisyonu” kurulmsgtur. Bu Komisyon 1&ubat 2009 tarihinde
calismalarini tamamlayarak, Turkiye Buyik Millet Mecligeni Igtiizuk
taslak metnirf®, Tiirkiye Buyik Millet Meclisi Bakanligi'na ve kamuo-
yunun bilgisine sunmyiur.

Komisyon yaptgl basin aciklamasinda, yeni higtiizik hazir-
lanma gerekcesigbyle aciklamgtir: “Halen yarurlikte bulunan Tarkiye
Blyuik Millet Meclisi ictiizigi, Cumhuriyet Senatosu’nun da bulugdu
cift Meclisli donemde, 5 Mart 1973 tarihinde Tur&iyBuyuk Millet
Meclisi tarafindan kabul edilmive 1 Eylal 1973 tarihinde yurige
girmistir. Aradan gecen 36 yiliskin sire icinde, Turkiye Buyuk Millet
Meclisi ictiizisi’nln ¢aitli maddelerinde 155 dgsiklik yapilmistir. Bu
degisiklikler ictuziun sistemagiini bozmustur. Mevcut bazi hikiumler
hic uygulanmazkenjctiizilkte dayar@ olmayan bazi uygulamalarda

13 yeni ictiiziik Taslgrnin tam metni icin bkz: Tirkiye Buyiik Millet Meisi ictiiziik
Teklif Taslaz, 2009, http://www.tbmm.gov.tr/ictuzuk/taslak 2009 ictuzuk tas-
lak_metni.pdf, (29 Ekim 2009).
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cok guclu teamiller okturmustur. iktidar partileri kanun yapim sureci-
nin yavaligindan, muhalefet partileri ise denetim sirecinkisetligin-
den ve parlamento ¢atnalarinin planl ve programli olmayndansika-
yet etmektedirler. Ote yandan Parlamentosgadlarinin Genel Kurul
agirhkh olmasi, komisyon cajmalarini etkisizlgtirmekte ve yasama
surecinin istenilen kaliteye uaasini engellemektedir. Ayrica, Millet-
vekillerinin bireysel olarak yasama ve denetim gl@nene yeterli di-
zeyde aktif katilim sgayamadiklari da bir gercektif”

Ayrica, Komisyon, yeni ictizuk tagigyla ilgili temel ilke ve he-
defleri isesu sekilde aciklamytir:

* Turkiye Buyuk Millet Meclisi'nin ve milletvekillginin sayginlgi
korunmalidir.

» Gortsmelerde demokrasi ilkelerine riayet edilmeli;ggtculuk
ve katihmcilik tgvik edilmeli ve sglanmalidir.

* Yasama ve Denetim surecleri, planli ve programimadl;
ongorilebilirlik sglanmahdir.

* Meclis calgmalari hizlandiriimalidir.

e Tarkiye Buyuk Millet Meclisi’'nin calgmalari ve gleyisi
seffaflagtirilmalidir.

* Anlamsiz tarymalari ve gerginlikleri dnleyecek mekanizmalar
kurulmahdir.

e Yasama surecini uzamasina neden olan uygulamalavean
tekrarlardan kaciniimalidir.

» Torba kanun ve temel kanun uygulamalarindan vaklrgekdir.

« ihtisas komisyonlari, Bakanliklara paralel olarakigen diizen-
lenmelidir.

» Komisyon Bakanlik Divani olgturularak, divanda muhalefet
partilerine gucleri 6lgiisiinde yer verilmelidir.

« ihtisas komisyonlarinin yetkileri arttirnimal ve t ayapilari
guclendirilmelidir.

14 Tarkiye Buyuk Millet.MecIisiigtUzUk Uzlama Komisyonu, Turkiye Buyik Millet
Meclisi I¢tizik Taslal Ile Ilgili Aciklamalar, (16 Subat 2009), http:/Mww.tbmm.gov.tr/
ictuzuk/taslak_2009/3 _uzlasma_komisyonu_raporuy (@9 Ekim 2009).
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» Komisyonlarda, kamu kurumu nitgindeki meslek kurulglari
ve sivil toplum kurulglarinin temsilcileri, s6zli olarak bilgi verebilnel
ve yazili gorg bildirebilmelidir.

* Milletvekillerinin, Genel Kurul'da ve komisyonlardabireysel
katilim olanaklari gegietilmeli ve etkinlgtirilmelidir.

» Genel Kurul'daki denetim olanaklari gslatilmeli ve ihtisas ko-
misyonlarina da denetim yetkisi ve olgnaglanmalidir.

« ihtisas komisyonlarina yasa teklifi sunma yetkisitanalidir.
» Turkiye Buyuk Millet Meclisi Bakanrnin yetkileri geniletile-
rek, bgkanlik guclendirilmelidir.

» Turkiye Buyuk Millet Meclisi Bakanlik Divani'nin yetkileri
arttinimalidir.

* Dansma Kurulu'nun yetkileri arttirillmalidir.
* Meclis Resmi Bilteni olgturulmalidir.

* Siyasi Etik Kurulu olgturulmaldir.

» Parlamento Akademisi adturulmalidir.

» Parlamentodaki caimalarin hizlandiriimasi, etkinggrilmesi,
guvenilirliginin saglanmasi; nitelikli bir gakma ortami yaratilmasi igin,
Tarkiye Buyuk Millet Meclisi’'nin teknik altyapisileri teknoloji kulla-
nilarak yenilenmelidir.

« Yeni Ictlzign islerlik kazanabilmesi icin, Anayasa’da ve yasa-
larda gerekli dgisiklikler, 6ncelikle gerceklgtiriimelidir.

Oncelikle belirtiimelidir ki; yukarida belirtilen raa¢ ve ilkeler
dogrultusunda hazirlanan yefgtiizik taslal, gerekli ve faydal bir ca-
lisma olmasinin yaninda ayni zamanda oldukca ge¢ kdlimgalsma-
dir. Zira bircok anayasa hukukcusu tarafindan ‘igeasayasa” olarak
nitelendirilen ve anayasal sistemgieyisinde ¢cok dnemli ve etkin bir
yere sahip olardctiizigiin desistiriimesi artik kaginilmaz bir zorunluluk
haline gelmgti.

Yukarida belirtilen amag ve temel ilkelergtaltusunda hazirlanan
taslak metin, genel olarak @es, cosulcu demokrasi ve parlamento hu-
kukuyla uyumlu ve bgarili bir yasama calmasidir. Bu ¢cajma ve on-
dan sonra yapilacak bazi anayasal ve yasal refdengarlamento huku-
kunun yaklaik 50 yillik yapisal sorunlarinin giderilme umudglibmistir.

Ayrica, bu ¢cagmanin Parlamento’da grubu bulunan partilerin uz-
lasmasina dayanmasi da son derece dnemli ve olumbiduidur.
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Diger yandan, tlkemizde bir yasama tasarrufu genellydpilip
uygulamaya gectikten sonra dahagyo olarak tartilmakta ve elgti-
rilmektedir. Bu duruma kimi zaman, yasama organyasama tasarru-
funu tartsmak ve muzakere etmek igcin kamuoyuna yeterince nagea
nisligi tanimamasi neden olabilmektedir. Ancak, bu eksiklyaninda
bizce daha temel eksiklik bu strece katilmasi gardkim taraflarin ka-
tihmci-miuzakereci demokrasiyi tam olarak 6zimseigera icsellgti-
remems olmasidir. Bu acidan, bigtiizik taslginin uzun denebilecek
bir zaman diliminde tagmaya aciimasi olumlu bir yasama yéntemi ola-
rak dikkat cekmektedir.

Bu yaklgim icinde, hazirlanarigtiiziik Taslg tarafimca daha
Once incelenmive bir dergide yayinlagim gorlerim yasama organi-
nin ve taraflarin dikkatine sunulgtur. Dolayisiyla somut ve detayli
elestirilerim icin bu calsmaya bakilabilir. Ancak bu eksikliklerine ga
men uzlalyla hazirlanan bu taslak maalese§afaa gecementir. Oysa
zaten oldukca gec¢ kalgve eksiklgi yogun olarak hissedilen yeni icti-
zuk calsmalarinin 6neriler ve ejariler dogrultusunda, butin taraflarin
katilimi ve olabildgince gerg bir uzlgiyla hizla sonuclandiriimasinda
yarar vardir.

ULUSLARARASI ANTLA SMALAR

Her ne kadar 2004 yilinda Anayasamizin 90. maddéesisuline
gore yurdrlige konulmg temel hak ve 6zgurliklere gkin milletlerarasi
andlamalarla kanunlarin ayni konuda farkh hukimler imgesi nede-
niyle cikabilecek uysmazliklarda milletlerarasi andglaa hukumleri
esas alinir’ hikmi konmasinagnaen gerek bu kuralin icginin net
olmamasi gerekse uygulamadan kaynaklanaitlicgorunlar nedeniyle
bu konunun yeniden ele alinmasinda yarar vardirs@unlarin blyuk
cogunlugu yargl organlarinin tutumlarindan kaynaklaniyoargy or-
ganlari tyeleri icin cezai ve hukuki sorumluluk €sainin getiriimesi ve
buna ilgkin esaslarin detayll olarak kanunlarla belirlentewrilebilir.

Sonug olarak yeni anayasa yapim surecinde tekkobdginaklar-
dan da yararlanilarak daha gslis bir demokratik “yasama’nin kurum-
sallaggtinimasi gereklidir. Yukaridaki ve kamuoyundakpei gorig ve
elestiriler dikkate alinarak ve yeni teknolojik olanak{ornein e-secim,
e-parti, e-devlet ve e-demokrasi) kullanilarak yasac&das cogulcu
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demokrasilerde oldiu sekliyle yeniden uluslararasi standartlara uygun
bir sekilde yapilandiriimalidir.
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ABSTRACT

Legislative power is regulated in the Turkish Caosbn of 1982,
from articles 75 to 100. When we look at amendmemdspublic discus-
sions, we can reach the conclusion that there ditesome problems
with legislative power in Turkey. It can be easilgimed that, with these
amendments, the coherence and integrity of the t@ainen disap-
peared and the functionality of the Constitutioroke down. Finally,
public opinion has determined that Turkey needsmatratic liberal
constitution made by civilians. In this study weuldolike to explore
some of the most important problems related tdebeslative power of
Turkey and offer solutions for them.

Key words: Legislation, Sovereignty, Representation, Elegtion
Law making, Internal regulations, Legislative imntyn

*k%k

Legislative power is regulated in the Turkish Cansibn of 1982,
from articles 75 to 100. The 1982 Constitution lelsshed one national
assembly rather than two assemblies as in the C@Biktitution. Since
the adoption of the 1982 Constitution, the artiddeslegislative power
have been amended nine times; the first one wd99, the latest in
2010. These amendments deal with 14 articles antleagegislative
power related (articles 75-100)Vhen we look at the amendments and

! See dated, 17/5/1987, No: 3361 Law, dated, 2389H1No: 4121 Law, dated
03/10/2001, No: 4709 Law, dated, 21/11/2001, N&®2G4taw, dated, 27/12/2002,
No: 4777 Law, dated, 7/5/2004, No: 5170 Law, date?i10.2006, No: 5551 Law,
dated 31/05/2007, No: 5678 Law, and dated, 07/A%2No: 5982 Law.
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public discussions, we can reach the conclusionth®e are still some
problems with legislative power in Turkey. It caa éasily claimed that
with these amendments the coherence and integritlyeoConstitution
disappeared and the functionality of the Consbtuthroke down. More-
over, the Constitution of 1982 was (and still i®atily criticized and
seen as being the source of problems of stateifursctather than of-
fering solutions for the problems within societyndlly, public opinion
has agreed that Turkey needs a democratic liberadticution made by
civilians.

In this study we would like to explore some of thest important
problems related to the legislative power of Turleyl offer solutions
for them.

PROBLEMS AND SOLUTION PROPOSALS
THE PROBLEM OF DEMOCRATIC REPRESENTATION

One of the most important problems regarding lagis power is
the problem of democratic representation In other words, the forma-
tion of legislative power in Turkey should give gdato represent all
political thoughts under the principles of democra¢presentation. The
Turkish Constitution has established two princidl@sthe formation of
legislative power justice in representatiori and “stabilization in the
administration”. However, these two principles are in tensionhvaach
other and it seems difficult to combine them. Untles frame, public
opinion discusses the national 10% election threlsand that it should
be reduced or abandoned in order to realize justicepresentation. The
latest TUSAD (Turkish Industrials and Business Men Associaice-
port deals with the preparation of the new constituthat was prepared
by some academics; the national election systenuldhie arranged
according to the justice in representation pricipighout jeopardizing
stabilization in administration, thus the electidweshold should be
abandoned totally or the percentage reduced tasonable level.

2 See TU$AD, Yeni Anayasa Yuvarlak Masa Toplantilari Dizi¥eni Anayasanin
Bes Temel Boyutu, 1.Basim, TUSD Yayinlari, 2011, s. 31; The other essays
regarding election systems; Hikmet Sami Turk, Se@etim Sistemleri ve Anayasa
Tercihi, 2006, Anayasa Dergisi, s. 75-113.; Mehwkdan, Tirkiye'de Secim Sis-
temi Tercihinin Misyon Boyutu ve Demokratik Ggtie Etkileri, 2006 Anayasa Yar-
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It could be claimed that both in the doctrinal andthe public
sphere there is a broad agreement about reducingeitentage of the
election threshold or abandoning it all togethee Wink this situation
should end; the ECtHR also found this electionghodd to be too high
and there is also nowhere this kind of high electioreshold in com-
parative law.

One proposal is the full abrogation of the eledttineeshold and
partial changes in the electoral system for stzdtilbon. Another proposal
Is to reduce the electoral threshold from 3 to Ttis level seems to
meet world average practices for the justice imesgntation.

When we do these changes, we should not forgeprineiple of
stabilization in administration. When we review tissue of the repre-
sentation in the parliament we should not lookust jfoday, we also
should explore other elections, especially the telecof 2002. We
should remember that after the 2002 election, #pFesentation level
was approximately 55% in parliament, thus thereeveat debates about
legitimacy.

As a solution for this problem one of the proposaisid be the
MP of Turkey. In 1995, in order to realize togethestice in representa-
tion and stabilization in administration, the Pamient, inspired from a
German model, enacted the MP of Turkey model; hewéve Consti-
tutional Court of Turkey invalidated the law. Thnwvalidated law could
be one of the proposas.

Turkey’s Economic and Social Analysis’s Non-Pr@itganization
(TESEV) has formed a constitution commission uritieprganization.

gisl, 133-165.; Erol Tuncer, Turkiye'’de Secim Uyaguhlari/Sorunlarigiginda Tem-
silde- Adalet Yonetimdeistikrar ilkelerinin islevselligi, 2006 Anayasa Yargisi,
167/182.; Yavuz Sabuncu, Secim Barajlari ve Siy&saluclari, 2006 Anayasa Yar-
gisl, 191-197.; Levent Koker, Secim Sistemleri wgaSal C@ulculuk, 2006 Ana-
yasa Yargisl, 199-210.; Yavuz Atar, Secim Hukuku@imcel Sorunlari, 2006 Ana-
yasa Yargisi, 211-235.; Sultan Uzeltirk, Anayasahikéanesi Kararlarinda Secim
Sistemi, 2006 Anayasa Yargisl, 237-278.; Burhanuidasil Bir Secim Sistemi:
Siyasi Parti Gorgleri, Adalet ve Kalkinma Partisi, 2006 Anayasa Yarg283-318.

® See more,
http://www.tesev.org.tr/lUD_OBJS/PDF/GENEL/TESEV%2@ayasa%20Komisyon
u%20Bildiri.pdf;
See similar: TTB 2007 Anayasa Onerisi, md. 92,74. http://eski.barobirlik.org.tr/
yayinlar/kitaplar/2007_Anayasa%?20Taslagi_TBB.pdf.
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On behalf of the constitution commission, ProfesBogun Ozbudun,
when giving his speech about the methods of pregaainew constitu-
tion, claimed that the electoral threshold showdréduced in order to
increase the power of representation in Parliamétiis does not hap-
pen, he proposed that there has to be at leasTaflish MPs quota.
The same proposal took the place in the TBB 206F,TIOBB and Oz-
budun Science Committee drafts.

Regarding democratic representation, the Congiitati Court be-
lieves there is a handicapped rule in the Consgiitutelected MPs rep-
resent the whole country, not their own electectgdlashould also be
changed. Definitely, this issue is related to tbacept of sovereignty.
However, in today’'s globalized world, this classmvereignty concept
should be reviewed. The TBB 2007 and TOBB 2000tslrafso pro-
posed the same kind of solutions.

The electoral laws and political party laws shobkl taken into
consideration when changes take place. Otherwhigechanges cannot
work efficiently.

Lastly, we would like to point out as a requiremeitthe 2010
Amendments, it is important to enact electoral gadbor women candi-
dates as an affirmative action. ThéSK and TBB 2007 drafts proposed
these changes. It will help to realize democrajicadity and representation.

THE STRUCTURE OF THE LEGISLATIVE POWER
(PARLIAMENT) AND NUMBERS OF THE MPS

One of the frequently discussed issues about tlietste of the
legislative power is whether there should be ontvorassemblies. The
TUSIAD report claimed that there should be a singlemssy. If there
are two assemblies, even if there are some adwes)ttey will slow the
process of legislation. Moreover, if the same phdlgs the power in the
two assemblies there is no point to have a twonalslsesystem. The
other one becomes the automatic approval orgas. ddld be the dis-
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advantage of the two assembly sysfeBome scientific researches ex-
plain the advantages of having the two assemblgsys

With the exception of the I3K proposaf, the new constitution
drafts propose a single assembly system. The patpctaim that in a
pluralist democracy we have the Constitutional Caumd other consti-
tutional institutions, thus two assemblies will reakunctioning of the
system less efficient. Moreover, Turkey does naipac federal system,
thus there is no need to have two assemblies.

Another issue under this section is the numbeid$. According
to the 1982 Constitution in the beginning the MRsber was 400. In
1987, this number increased to 450. After the iahagilon of the Turkey
MPs by the Constitutional Court in 1995, the MPsnber came out as
550.

When we look at comparative law practices, theee ray fixed,
generally accepted rules about this subject. Gépetae number of
MPs in parliament is based on the population obantry and its his-
torical development.

The TUSAD 1993 report proposed 600 based on the population
Turkey. The TBB 2001 and 2007 drafts, and the TGBBposal and
Ozbudun Science Committee 550, and lastly ti@kDProposal offered
450-550 MPs in Parliament.

It has been seen there are not many differenceas #fo® numbers
of the MPs in the draft proposals. Here the mogiartant thing is the
increase of the population. This number shouldb®tncreased due to
make more people MP’s. Therefore 550 or a closebaurto 550 seems
acceptable.

About the legislative term, there are no debatesitimer the acad-
emy or public sphere or in the draft proposals.asin@everyone agrees to
a 4-year term.

4 See TU$AD, Yeni Anayasa Yuvarlak Masa Toplantilari Dizideni Anayasanin
Bes Temel Boyutu, 1. Basim, TUSD Yayinlari, 2011, s. 31.

® See Peri Uran, Yasaniglevinin Yerine Getirilmesinde Cift Meclis Sisteme VT iirk
Siyasal Tarihindeki Yeri, Yetkin Yayinlari, 2008,305-340.

® According to the D8K proposal, the second assembly called the RepSkiiate and
each province should be represented at least wig#ntember, and one third of these
members should be renewed at every two years amcbers should be in duty for
six years.
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The other issue is the stabilization of Parliam&snerally, under
the draft proposals, when there is a renewal ofPthdiament, the cur-
rent Parliament will be on duty until the new omenes in.

The draft proposals do not offer serious changebdauties and
authority of the Parliament. The same thing carsdid about academy
and public spheres.

Under this section another issue is the renewti@glection after
the general election when there are a number eéfom MPs. The Con-
stitution, Article 78 had arranged this issue. Pmicle set the rules for
the legislation term as five years. However, now lggislation term is
for four years. The Article orders that after 30ntis of the general
election there could be a renewal. However, thigwel election cannot
be held a year before the general election. Unldierrule, a renewal
election can take place within six months. In otherds, after 30
months of the general election and before a yedar rtfeans a renewal
election will be held between 2, 5 - 3 years. Tfeeewe can think to
remove this rule from the Constitution.

However, the draft proposals keep that rule ifihenber of MPs
Is reduced by 5% (27), there will be a renewal tedacwithin three
months and if there is a war situation the genelattion can be post-
poned for a year.

THE COMPETENCE TO BE ELECTED AS A MP

The proposed drafts mostly agree about age andigatbns etc.
to be elected as MP. However, the draft proposstrinal and public
spheres have hot debates about the crime and pewshissue and
whether or not it affects the competence to eledi®. Therefore, there
were many cases before the YSK (The High Electioar8) including
the current Prime Minister of Turkey, Recep Tayiioogan in the 2002
general election. On June 12, 2011 the generdi@ewas held, before
the election the YSK refused 12 independent MP iciatel applications.
After the objection application, most of their apptions were accepted
by the YSK. These problems do not occur just bexaifidegal regula-
tions. Moreover, the YSK which supervises and adtens the elec-
tions misinterprets and provides unjust decisiavisich also increases
the problems in this area.
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The TUJAD 1997 and the TOBB draft proposals offer that dis
graceful offenses must bar the MP candidate; hoinawaes against the
state or political offenses do not affect the corepee to be an MP can-
didate.

Most of the draft proposals increase the categafi@gork that an
MP cannot engage in they are on duty (legislagve}. The TBB 2007,
the DISK 2009, and the TUBD 1997 drafts enlarge these categories.
The TBB 2007 draft, article 94 went over, “MPs cantake any official
or private duty or work with payment or without pagnt. Until the end
of the legislative term, their relationship to ms$ional associations will
freeze” with this statement, MPs cannot do anytbithgr than be an MP.

THE SUPERVISION AND ADMINISTRATION OF ELEC-
TIONS

It is known phenomena in Turkey since 1950 thatsingervision
and administration of elections is taken care oftly judiciary. The
Constitutions of 1961 and 1982 set the rule forgbhpervision and ad-
ministration of the elections and they be takere adrby the High Elec-
tion Board (YSK). Its members were chosen from Yegitay (Su-
preme Court) and Dagtay (Supreme Administrative Court) high judges
and prosecutors. However, there is no efficientiathtnative or judicial
way to deal against the YSK decisions. The YSK oamymnasp techno-
logical developments and globalization. The Counstihal Court does
not accept the YSK as a codrt.

Due to the absence of an efficient way to deal with YSK deci-
sions, the YSK'’s structure should be reorientediritely, the admini-
stration of the election and the supervision of ¢hection are distin-
guished from each other. There has to be an eifitweo-tiered fair ap-
plication method against the YSK’s administrativecidions. The for-
mation of the YSK, the Parliament and the Presigbdould have some
power over it. Moreover, member numbers could hmeased or the
YSK can be divided into different offices.

The Ozbudun Science Committee draft proposes hieastructure
of the YSK should be mainly protected whateversit However, the

" The TBB 2001 draft and many other drafts had rgdl the YSK in the section of
the courts.
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other draft proposals provide different structufes. example, the 3K
draft proposal like the others claims that there ttabe appeal to the
Constitutional Court against the YSK decisions. dbwer, they give the
YSK as a permanent position.

THE DETERMINATION OF MEMBERS OF PARLIAMENT

The current situation in Turkey to determine thesVi&ccording to
Political Parties regulation, the leaders of thetipa arrange them.
Electors just choose how the party leaders arr@agedidate MPs. The
elected MPs know that the party leader is respés$ib his election and
thus they feel responsible themselves to the peaiyers, not the nation.
Moreover, these MPs know that to be a ministerlected again, they
have to obey the party leader’s wishes. This typenwironment isthe
cause of the elimination of the democratic prinespbf Parliament.

In order to solve these problems, a narrow regiah tavo-tiered
election system should be enforced. Also therethdse a requirement
for the pre-selection of MP candidates. Some draft constitution pro-
posals claim therequirement of the pre-selection for MPs'®

THE PROBLEMS IN MAKING LAW

Most of the proposed new constitution drafts protee current
rules regarding the making of the law process. H@nesome drafts
proposed different rules rather than current pcasti For example, the
TBB 2007 draft claimed that rules and methods oppsing and meet-
ing for law in the Parliament should be arrangecoetding to the Par-
liament's internal regulations. TheiSK draft proposed that there
should be additional law making methods such adiuritiative.

The main problems on this issue are innate practiod handicaps
of the parliamentarian system. The latest two latiie terms are the
most of making laws based on government ideas amaas. Moreover,
even the governing party members were not in trosgss except gov-
ernment members and parliament working groups. Atnadl laws and
regulations had been prepared by political goveyriites. 95% of laws

8 See TTB 2007 Anayasa Onerisi, md. 45, s. 96./fegki.barobirlik.org.tr/ yayinlar/
kitaplar/2007_Anayasa%?20Taslagi_TBB.pdf
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originated from the government. The legislative powParliament)
nearly took no place in the process of making ldws to malpractices
of party discipline.

In order to realize the principle of democratic e@ignty or qual-
ity of legislation or better legislation, which lzeue the ultimate goal in
Western democracies, MPs, legislation committeasl, @vil society
organizations should take a part in the makingaefsl Due to parties’
disciplines and internal democracy practices, it @inost impossible to
check governments and, moreover, when there is ambcipation in
making laws this means the legislative power hagappeared into the
government. Therefore, in order to change or cdanwéards there has to
be an established base.

As a solution for the problems provided here, urtties subsec-
tion, is the establishment of the legislative acaglewhich has been
structured in many Western pluralist democracidge [Egislative acad-
emy may offer solutions for establishing a commegidlation language
and culture or for other problems related to laws.

There are hot debates about the process of makivg the legis-
lative power should cooperate with civil societgamizations. More-
over, some claim that in order to increase the emaipn between Par-
liament and civil society associations, the Par&atis institutionaliza-
tion should be strengthened and special commissieffiects have to be
increased?

LEGISLATIVE IMMUNITY

The most debated subject in the proposed drafttheonew con-
stitution is legislative immunity. Most of the dtsifpropose that legisla-
tive irresponsibility should continue, but legisiat immunity should be
limited.

® See Yasama Dergie STK'lar ile isbirligi Konusunda Dgerlendirme Raporu,
http://www.yasader.org/web/yasama_surecine_kafliéi_rap_tur_01.pdf

10 See the related documents: http://www.yasadenety/ yasama_surecine_katilim/
3/ABPROJESI.pdf, 14 See European states’ parliamant civil society
organizations relations: http://www.yasader.orgllyabama_ surecine_katilim/ 6/
aeastmrkzbilginotu.pdf
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Almost all proposed drafts argue that the title‘lefislative im-
munity” should be changed in the Constitution.He turrent Constitu-
tion two issues (legislative immunity and legistatirresponsibility) are
regulated under the same title, perhaps a mistkerefore, these two
issues were regulated under the different titleimmter the same title as
“legislative irresponsibility and legislative immity or as a one title
“legislative exemption.” The proposed drafts offaany changes and
new rules in this subject. We will explore themdvel

The Ozbudun Science Commission proposed legislatigspon-
sibility should be protected as in the current Gituson. However, it
enlarged the legislative immunity arena. The pregodraft, article 60,
p. 4: if there is a crime accusation about an MB,MP can apply to the
Parliament’'s Chairman’s office to abandon legisatimmunity about
himself'* The same article, p. 5: MPs may continue theiislative
work under any conditions; there could be a casadainst MPs with-
out arresting them and MP's cases will be take oarhis in the Su-
preme Court (Yargitay).

The DISK 2009 proposal argued that swearing, invitingerioe,
ethnicity discriminative statements, disrespediuteligions should not
be under the protection of the legislative irrespbitity. MPs can be
taken into trails without limiting their freedom.

The TBB 2001 proposal argued that MPs will be jutigkvays by
the Supreme Court without limiting their freedorite TBB 2007 pro-
posal argued on behalf of the same offer and pexptse limitation of
the legislative immunity. Moreover, MPs can be taketo court for
many kinds of crimes; however they cannot be agtegtithout the deci-
sion of the Parliament. Lastly, with the exceptiafighe crimes which
block the competence to be elected as a MP, thex affproved punish-
ment will be enforced in the end of the legislatieem when their MP
statue ends.

™ In this legislation term, one of the CHP’s MP apglto the Parliament. After the
denial of his application he went to the ECtHR. TW@tHR held that a MP can
renounced from legislative immunity himself, howeue this case the national law
of the country (Turkey) does not permit the MP frdhe renounciation of the
legislative immunity. Thus, there is no violation.
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The TUJAD’s 1993 and 1997 report proposed that legislaiive
responsibility should be valid also outside of Berliament that means
prohibition on this issue should be abolished (friblon on vote, word,
and idea that has been used in the Parliament)edwer, the exception
of the legislative immunity “interrogation has begbefore the election
that counted situations in the Constitution, Adi¢¥” must be abolished
the exception should only be the heavy punishnrefitagrante delicto’
situations. The TURD’s 1997 report claimed that the crimes which
block the competence to be elected MP should b&idsubf the protec-
tion of the legislative immunity. The legislativenmunity should be
work in the field of seizing-arresting-and detentioot in the interroga-
tion and judging in the court. Moreover, MP casheutd have been
taken care of in the Supreme Court.

The TOBB proposal argued that prohibition on legisk irre-
sponsibility outside of Parliament should be abaxedo The exception
of legislative immunity must be abandoned and gdawith disgrace-
ful crimes. Moreover, when there is an applicationthe removal of
legislative immunity, the Parliament should handhe application
within three months and if an MP was reelectedethemo need to re-
peat the removal procedure for the same file.

DECREE AS A LAW

Nowadays in Turkey, one of the most debated subjedransfer-
ring partially legislative power to executive pow@overnment) with
the Authorization Law. This law was accepted in Bagliament General
Meeting on April 6, 2011. The law provides the gowveent power to
enact decree as law in many subjétt®revious governments used
many times this kind of authorization laws. Accoglito the current
Authorization Law, the government can rearrangdip@ervices among
ministries, unify ministries, abolish ministries@stablish new ministries
with a decree as a law in order to provide effitiguality and fast pub-
lic service own preferences. According to the L&wr new ministries
will be established in the field of, "economicsiprhestic and foreign

12 see the full text of the law of the authority: pattwww2.tbmm.gov.tr/d23/1/1-
1017.pdf

Journal of Constitutional Law - Volume: 1/ Isshi¢Year: 2012



322 The Legislative Power

commerce"”, "youth and sport" and "family, handiedppchildren,
women and social welfare."

The Law also set the rules for decree as a law. pdveer was
given to the Ministry Council. When the decree dswa is enacted it
will be valid for six months. During these six mbst the Ministry
Council can enact more than one decree as a law.

The Constitutional Court added many conditionshi® decree as
law practices; these conditions were developed Hgy €ourt itself.
Therefore, governments of Turkey were not praagicacree as a law in
the final years. However, with this Law it seems fnactice came back.
Most of the draft proposals argued that the Cantsgiinal Court devel-
oped conditions which should be added into the GQotisn for decree
as a law. The proposals offer the areas of theedegs a law be limited
or narrowed.

THE PROBLEMS OF THE TURKISH GRAND NATIONAL
ASSEMBLY (PARLIAMENT)’'S INTERNAL REGULATION

With the invitation of the Parliament’s Chairma®sfice in order
to prepare a new Parliaments Internal Regulatibe, garty members
which have seats in the Parliament - governingyp#iie AKP; the main
opposition party, CHP; the MHP and DTP — estabtistiehe Turkey
Grand National Assembly’s Internal Regulation Rextigation Commis-
sion” on October 16, 2008. The Commission finiskesl draft work on
the Internal Regulation and submitted to the Pawdiat’'s Chairman’s
Office on February 16, 2009 and opened it for pubpinion®

The Commission’s press statement explained theomea$ the
preparation of the Internal Regulation: the curdetérnal Regulation of
the Parliament was enacted on March 5, 1973 armtead on Septem-
ber 1, 1973 when there was the Republic Senatetagke Parliament.
During its enforcement over 36 years there were df&ndments to it.
These amendments undermined the Internal Regukatiomherence.
Some current rules were never used, some prac#esed very power-
ful traditions were not included in the RegulatidgBoverning parties

13 See the full text of the draft internal regulatidtiirkiye Bilyiik Millet Meclisiictii-
zUk Teklif Taslal, 2009, http://www.tbmm.gov.tr/ictuzuk/taslak_ 200 ictuzuk
taslak_metni.pdf, (October 29, 2009).
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claimed that the current Internal Regulation caubkesslowness of the
legislation process; opposition parties complaiaebut ineffectiveness
of the checking process and that there is no pt@hprogram for Par-
liament’'s operation. Other than that, the Parliatsework mainly de-

pends on General Meeting that causes ineffectisenéshe commis-
sions’ work and blocks the quality of the legisbatiprocess. Moreover,
“MPs individually cannot involve legislation prosesand checking
mechanisms**

The Commission stated the basic principles and fomthe draft
Internal Regulation:

* The Turkey's Grand National Assembly (Parliamemt)l MP’s
reputation must be protected.

» Democratic principles should be respected in theratmn of
Parliament and pluralism and participation showdhcouraged.

» The process of legislation and checking should dset on plan
and program. There has to be clarification.

» The Parliament’s operations should be made faster.

» The Parliament’s operations must become transparent

* There has to be establishment of mechanisms irr dodelock
meaningless discussions and debates.

* These practices and renewals cause the enlargeaietiie
legislation process.

» Making collective laws and basic law practices maybe used.

» The special commissions should be rearranged aogptd the
Ministries.

* There has to be establishment of the Commissionr@haaship
and parties should take place in the Chairmansaged on their Parlia-
ment seats.

» The Special commissions’ powers should be increasedtheir
structures should be well crafted.

14 See Tirkiye Biyiik Millet Meclisictiizik Uzlama Komisyonu, Tirkiye Biyiik
Millet Meclisi Ictiizik Taslg ile ilgili Aciklamalar, (February 16, 2009),
http:/Amww.tbmm.gov.tr/ictuzuk/taslak_2009/3 _urfes komisyonu_raporu.pdf, (October
29, 2009).
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» Representatives of the Professional work assoomtio the na-
ture of public and civil society organizations daform the Commis-
sions either in verbal or written explanation.

* MPs participations in the General Meetings in thdiBment and
the Commissions should be enlarged and becomeieéec

* The General Meetings in the Parliament should He &b be
checked in many ways and the Special Commissionsaldtave the
power to check.

» The Special Commissions should be able to propasdebislation.

» The Turkey Grand National Assembly (Parliament) i@han’s
power should be increased and the Chairmanship lbeusipported.

* The Turkey Grand National Assembly (Parliament) i@han-
ship Committee’s authorities must be increased.

» The Advisory Committee’s authorities must be insezh

» The Official Parliament Bulletin should be publigshe

» The Political Ethics Committee should be estabtishe

» The Parliament Academy must be established.

* The Parliament’s technical infrastructure must &eewed with
advanced technology in order to speed up the PRah#s works and
their effectiveness, to increase the trust, anestablish a quality work-
ing environment.

* In order to become effective the new Internal Regoh, the
Constitution and laws should be amended relatédeaules to the sub-
ject with priority.

We would like to point out that the new preparedfidof the In-
ternal Regulation under the stated principles édims are needed and
very helpful and but very late in study. Many catusional law scholars
call the Internal Regulation “a silent constitutiomhich has so much
importance in the functioning of the constitutiosgktem. The time has
come to change it.

The new draft Internal Regulation is based on thevea-men-
tioned principles and aims. It is generally adapieal modern sense, and
according to the pluralist democracy, and in hane®mvith the parlia-
ment law. It is a successful legislation work. Tivsrk gives hope that
after the some reforms in the Constitution and Jaiivelly after fifty
years the parliamentary legal problems will be sdlin Turkey.
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Another good development is that all MP represermdatin Par-
liament had agreed and prepared this work.

Most of the time in Turkey enforcement of legishatiacts have
been discussed and criticized. Sometimes this t&tuaccurs as not
enough time is provided to the public for discussabout legislation,
again not provided by the legislative power. Mdrart that we believe
pluralist and deliberative democracy principleseveot accepted by the
parties. From this point of view, the new Interfgulation was de-
bated for a long time which is a positive legiglatmaking method.

Previously, | reviewed the draft Internal Regulatend published
my ideas about it in a journal that submitted t® législative power and
the parties. Therefore to see more detail one @ak &t it. The draft is
missing some rules, even though it was prepareddogement, but it
was not yet enacted. Therefore, the draft has tiinbésed and enacted
very quickly with the participation of parties.

INTERNATIONAL AGREEMENTS

With the 2004 Constitutional amendment, a new pary had
been added to Article 90 of the Constitution: “wheternational agree-
ments regarding fundamental rights and freedomse vegiforced ac-
cording to the procedure (of Turkish Laws) whenythee in conflict in
the same subject with domestic law, internatiorgae@ments rule be-
come the main principle in the case.” This rule watablished due to
the ambiguity of the rule and malpractices by Tsikjudiciary forced
the subject to be reconsidered. Most of the problane created due to
the attitude of the judicial organs. It can be g there has to be es-
tablished criminal and legal responsibility for tmembers of the courts
when they are not practicing this rule. There coodda law about it
which deals the principles of the rule and relassdes.

CONCLUSIONS

In sum: in the process of making the new constitutve should
use technological devices in order to develop aateatic legislative
power institution. The above mentioned critics gmablic opinions
should be taken into consideration by using newartelogical devices
(for example, e-election, e-party, e-state, anctratracy) in order to
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reformulate and restructure the legislative powagoading to modern
pluralist democracies with international standards.
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