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OZET

Makale, tumuyle yeni bir anayasa yapiminin ortajarggi so-
runlari, 6zellikle ginimuz Tarkiye'si flaminda ele almaktadir. Bu so-
runlar, ne zaman, kimin tarafindan, nasil ve nelamicinde sorulariyla
kavramsallgtirilabilir. Son soru, anayasa teorisinde ve uymaainda
cok tartsmall bir sorun olan, mevcut anayasanigigteilemez hiukim-
lerinin durumunu ortaya ¢ikarmaktadir.
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ABSTRACT

This article deals with the problems involved ie timaking of a
totatlly new constitution, particularly in the caxt of Turkey at present.
The making of a new constitution, as opposed taary constitutional
amendments, involves such questions of when, by wiaw, and within
which limits. The last point raises the highly comersial issue of the
unamendable provisions of the existing constitution
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Anayasa yapimi veya anayasaidilikleri, anayasa teorisinin ve
pratiginin en tartgmall konularindan birini okiurur. Aciktir ki, anaya-
salar, insan eseri olmak itibariyle kusursuzluk eteedilik iddiasinda
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bulunamazlar. Ustelik zamaninda mimkiin olan en mikel sekilde

ve en gen bir uzlaamayla yapilmy anayasalar bile, bir stire sonraide
sen sosyakartlar ve dgisen siyasal dgerler nedeniyle, dgsiklik inhti-
yacl gosterebilirler. Bu ihtiyag, 1995 yilinda Santf Levinson'un edi-
torligiinde yayinlanmi bir kitabin baliginda vecizsekilde ifade edil-
mektedir: Responding to Imperfection: The Theory and Practife
Constitutional AmendmeiiKusurlulyza Cevap: Anayasa @siklikleri-

nin Teori ve Prafii). Kitabin ilk sayfasinda George Washington'un ye-
geni Bushrod Washington’a yazdimektuptansu alintiya yer veril-
mektedir: “Anayasanin en sicak dostlari ve en @stdkgileri, onun ku-
surlardan ari oldgunu iddia etmemekte, ancak bunlari kaginilmaz gor-
mektedirler; bunlardan bir kot sonucgdiogu takdirde, sonradan care-
nin bulunmasi hususunda da hassastirlar.” Memnmaloferekir ki, bu
tur careler icin “acik bir Anayasal kapi vardir.Iké&i, bu konuda karar
verme Yyetkisi onundur), tecribelerden yararlanagakuygunsekilde
gerekli deisikliklere karar verecektir... Bizden sonra geleceétéar
dahalilham dolu, daha akilli ve daha faziletli @donuzu sanmiyo-
rum.”

Anayasal dgisimin iki yolu, timuyle yeni bir anayasanin yapil-
mas! ve ydurlrlikteki anayasanin kogdudesistirme kurallari icinde
kismen dgistirilmesidir. Bu ayrimin kokleri, Fransiz devrimiginirle-
rinin asli kurucu iktidar ile tali kurucu iktidarasinda yaptiklari ayrima
dayanmaktadir. Ancak konuya daha yakindan bakrda, bu iki yol
arasindaki ¢izginin ¢gok net olmadigorulmektedir. Cunkd mevcut ana-
yasanin dgstiriimesi hakkindaki hiktumlerine uymak suretiyle ana-
yasanin bitin maddeleri veya maddelerinin pegucdesistirilebilir.
Ortaya cikan urln, bicimsel olarak tali kurucu diiin eseridir; ancak
pratikte bunun yeni bir anayasa olgeala kyku yoktur. Tek sorun,
mevcut anayasanin bazigiigirilemez hiukumler icermesidir ki, bu konu
asagida ayrintili olarak ele alinacaktir.

Anayasanin tali kurucu iktidar tarafindan, yaniiytiikteki degis-
tirme kurallarina uygun olarak gigtirilmesi, ¢cok targmali bir konu
degildir. Hemen hemen bitiin anayasalargigiirilme kurallarini belir-

! Sanford Levinson, edResponding to Imperfection: The Theory and Practie
Constitutional Amendmen(Princeton, New Jersey: Princeton University Press
1995), s. 3.
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lerler. Bu kurallar, mutlak esneklikle mutlak k#tilarasinda gegibir
yelpazede yer alir ve ulkeden Ulkeye farklihkl@sggrirler. Mutlak es-
neklik, yani anayasalarin tipki adi kanunlar gibiaylikla desistirile-
bilmesi, hicbir ¢cgdas demokrasinin benimsedi bir yontem dgildir.
Bunun da iki temel nedeni vardir. Birincisi, deutetemel yapisini di-
zenleyen kurallar batiind olan anayasanin, gunlUkjdaktire, gelip
gegcici duygu ve heyecanlaraghaolarak kolaylikla ve sik sik gestiri-
lebilmesi, siyasal ve sosyal istikrar acisindaenisbilecek bir durum
degildir. ikincisi, anayasa dgsikli ginin glcletiriimesi, mutlak ¢gun-
luk iktidarina kagi azinliklarin temel hak ve harriyetlerini koruyéair
guvencedir. Ote yandan, mutlak katilik vesidmezlik kurall da, anaya-
salarin dgisen sosyal ihtiyaglara uyarlanmasini dnlemek acasingh-
kincalidir. Ustelik anayasay! yapansgin, gelecek kgaklarin iradesini
baglama hususunda siyasi, hukuki ve ahlaki bir hakiaoligi aciktir.
George Washington'in dedigibi, gelecek kgaklarin bizden daha az
akilli veya faziletli olacaklarini varsaymak icirghir sebep yoktur. Do-
layisiyla bitin cgdas demokrasilerde benimsenen formul, bu iki ug
nokta arasinda yer alan ortalama bir formuldir. [Buarasinda, yasama
meclisinde veya meclislerinde nitelikli ganluk, ¢cgu zaman buna ek
olarak halkoylamasi, @esikliklerin birbirini izleyen iki yasama meclisi
tarafindan kabul edilmesi, bazi huktmlerirgiggrilebilmesi icin normal
yasama meclisi yerine 6zel bir kurucu meclisin koasi gibi yontemler
yer almaktadir.

Halkoylamasinin anayasa gigkliklerinde uygun bir ara¢ olup
olmadgl konusunda 0Ozellikle Turkiye’'deki gincel tamalar sirasinda
kuskular ileri surilmektedir. Halkoylamasger bir temel hak veya hur-
riyetin daraltiimasi sonucunu glarabilecekse, elbette demokratik bir
arac sayllamaz. Mizakere ve ynaya yer birakmayan nitgli itiba-
riyle, diger anayasa d@ssikliklerinde de tek ara¢ olarak kullaniimasi
sakincahdir. Ancak @er guclatirici sartlara, mesela yasama meclisle-
rinde nitelikli cazunluk sartina ek olarak kullanilmasi, son s6zin asli
kurucu iktidarin sahibi olan halka birakilmasi awian elbette demok-
ratik 2ve maru bir yéntemdir ve pek ¢ok Avrupa ulkesinde kuilarak-
tadir:

2 Venice CommissionReport on Constitutional Amendmenfl-12 December 2009,
CDL-AD (2010)001, s. 11-12.
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Anayasa dgisikliklerine oranla, timuyle yeni bir anayasa yapimi
nin daha targmali sorunlara yol agmasi beklenebilir. Bu konudat d
sorunun cevaplandiriimasi gerekir: Ne zaman, kiiarafindan, nasil ve
hangi sinirlar icerisinde?

. NE ZAMAN?

Bu konuda Turkiye’de zaman zaman ifade edilen aimligi, yeni
bir anayasa yapiminin ancak anayasal hayatta lpimkoveya kesinti-
den, baka bir deyimle gercek bir hukuk agunun dgmasindan sonra
yapilabilecgidir. Bu kesintiler, bir ihtilal, darbe, i¢ sayayabanci ggal
gibi durumlarda ortaya cikar ve bu durumlarda ataykan asli kurucu
iktidar, hicbir 6n hukuk kuraliyla [g olmaksizin, anayasayl timuyle
kendi iradesiyle yapar. Anilan durumlarda asli kairucu iktidarin or-
taya cikmasi, elbette o durumlaringdel gergidir; ciinkli ortada ne bir
anayasa, ne onun yetkilendigdbir organ, ne de o organin anayasay!
yaparken izlemesi gereken kurallar vardir. Ancaki y@r anayasa yapi-
mini bu gibi kopma veya kesintilere hasretmek, emakratik ilkelere,
ne manita, ne siyasal gercegk uygundur. Maalesef Turk Anayasa
Mahkemesi de, Anayasanin 10 ve 42'nci maddeledigkin anayasa
degisikli gini iptal ettigi kararinda, asli kurucu iktidar “tlkenin siyasal
rejiminde caitli etkenlere dayali olarak ortaya c¢ikan kesimirdirettigi
ve ortaya cilg bicimi itibariyla hukuksal cerceve giinda yer alan...
irade” olarak tanimlamak suretiyle, ayni yanilgdggmustir. Mahkeme,
bir sonraki ciimlesinde “katilimci, mizakereci vdagiy esas alan de-
mokratik Ulkelerde asli kurucu iktidarin sahibi kta’” demek suretiyle,
kendisiyle de cegkiye dismiitiir?

Gercekten de, ger demokratik tlkelerde asli kurucu iktidarin sa-
rini istedgi her zaman, rejimlerde bir kopma veya kesinti démain da
kullanabilecginde tereddut edilemez. Gegtniz onyillarda Avrupa’nin
en istikrarli iki demokrasisiisve¢ (1975) ve Finlandiya (2000) ¢ok ba-
risci sartlar altinda timuyle yeni anayasalar yagandir. Halen tg¢incu
bir istikrarli Avrupa demokrasisi Liksemburg, ydnr anayasa yapma
strecindedir. Orta ve o Avrupa ulkelerinin ¢punda veispanya’da

% Anayasa Mahkemesi karari, E. 2008/16, K. 2008/516,2008,Resmi Gazefe22
Ekim 2008, sayi 27032.
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demokrasiye gegibir hukuk bglugu sonucu dgl, normal yasama
meclislerinin yerlgik hukimler uyarinca kabul ettikleri anayasalarla
gerceklatirilmi stir.* Konuya Tiirk pozitif hukuku acisindan bakgohda
da, 1982 Anayasasinda kurucu organin yeni bir as@ayapmasina engel
hicbir hikim yoktur; olsaydi da, bunun hukuki bagdrinin olmayacg
aciktir.

II. KiIMiN TARAFINDAN?

Bir tlke halkinin diledii zaman kendisine yeni bir anayasa yap-
masinin onun vazgegilmez hakki aidau kabul et@iimize gore, burada
tartisiimasi gereken, bunun ne tir bir kurucu organ tadain yapiimasi
gerektgidir. Bu konuda bglica iki alternatif ortaya ¢cikmaktadir: Anaya-
sayl yapmak Uzere 0zel olarak kurukor kurucu meclis, ya da normal
bir sekilde secilm§ yasama meclisi. Andrew Arato, Hannah Arendt, Carl
Schmitt ve Bruce Ackerman gibigir 6nemli yazarlarin eserlerinden de
esinlenerek bgi bir tipoloji 6nermektedir: ABD tipi bir anayaskon-
vansiyonu, egemen kurucu meclis, norgekilde secilmg yasama mec-
lisi, yaritme organinin inisiyatifi ile anayasa yap ve evrim sireci.
Bunlardan, bicimsel anlamda bir anayasa yapimemnieyen vengil-
tere velsrail gibi yazili bir anayasaya sahip olmayan idkelozgii olan
evrim sureci ile, 6zu itibariyle demokratik bir yiém sayillamayacak
olan yuritme gigimiyle anayasa yapimi yontemi (en tipikgdas Ornegi
General de Gaulle’lin etkisi altinda Fransa Adalekdhlginca hazir-
lanmsg olan 1958 Fransiz Anayasasi) bir yana birakil®gato’ya gore
geriye U¢ model kalmaktadir. Gergekten, ABD Anaysavansiyonu
da geng anlamda kurucu meclis trinin bir alt-tipi olmakiaraber,
Konvansiyon, 6teden beri mevcut ve anayasa yapinecsde de var-
liklarini koruyan eyalet (ashindingilizce’deki ifadesiyle “devlet”) tem-
silcilerinden olgmasi yoninden “egemen kurucu meclis” modelinden
ayirt edilebilir. Federe devletletafider) temsilcilerinden olgan 1948

* Ergun OzbudunDemokrasiye GegiSiirecinde Anayasa Yapif#nkara, Bilgi Yayi-
nevi, 1993); Sovyeimparatorlgunun ¢okiginden sonra, Orta ve Bo Avrupa ul-
keleri, 6zellikle Macaristan ve Polonya'daki anayagapimi surecleri igin, bk.
Andrew Arato,Civil Society, Constitution, and Legitima¢ianham: Rowman and
Littlefield, 2000), dzellikle bélim 4, 5, 6.
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Alman Parlamento Konseyi de, belki konvansiyon ntiodebenzetile-
bilir. Ancak bu modelin de daha yakin zamanlardaitrnesi yoktur?

Goruluyor ki, gunimuzde tercih, esas itibariyleymal yasama
meclisi ile 6zel olark secilmgibir kurucu meclis modelleri arasindadir.
Venedik Komisyonunun, 11-12 Aralik 2009 tarihli “Ayasa Dgisik-
likleri Hakkinda Rapor”unda (para. 35) belirtgdgibi, “pek ¢ok Ulkede
Parlamento, hem normal yasayici, hem anayasal yasalgrak gorev
yapar.” Istisnai olarak bazi llkelerde (Bulgaristan, Rusgdefasyonu)
yeni bir anayasa yapimi veya mevcut anayasaninilkené 6zel 6nem
atfedilen bazi boélimlerinin d@estirilmesi icin, 6zel bir Kurucu Meclis
kurulmasi ongorulmgiir. Anayasay! déstirme yetkisinin normal ya-
sama meclisinde olgu durumlarda da, birden ¢ok kere ggmi&, go-
rismeler arasinda belli bir sire gegmesi zorurgulue en énemlisi ni-
telikli cogunluk gibi guclatirici yontemler kullaniimaktadir. T.C. Ana-
yasasinin 175’inci maddesi de bu tur yontemleridneems, ayrica bazi
hallerde dgisikli gin zorunlu veya secimlik olarak referanduma sunul-
masini 6ngoérmgidr. T.C. Anayasasinda, mesela Bulgaristan ve Rusy:
anayasalarinin aksine, yeni bir anayasanin yapilgaasa yurarlukteki
anayasanin bazi bélimlerinin gilgirilebilmesi icin, 6zel bir kurucu
meclis kurulmasi gereldi hakkinda hicbir hukim yoktur.

Buna r@&men, 2007 yazinda timuyle yeni bir anayasa yapma pr
jesi ortaya atilldiinda, bazi cevrelerin, bunun normal yasama meclisi
degil, ancak 0Ozel bir kurucu meclis tarafindan yaplt®sini 1srarla
savunmalarini anlamak muamkungddir. 1990’lardan itibaren yeni bir
anayasa fikri, ¢gtli siyasi partiler ve dnde gelen sivil toplum kiuglar
tarafindan ortaya atilghnda, bdyle bir zorunluluktan s6z edilmetmi
Mesela 1992 yilinda Prof. Ergdan Tezi¢'in bakanliginda saygin ana-
yasa ve kamu hukukcularindan @n bir bilim kurulu tarafindan
TUSIAD icin hazirlanan anayasa tagilada bu konudadyle denilmek-
tedir: “Anayasada dasiklikler yapmaya yetkili bir organin yeni bir ana-
yasa yapma konusunda da yetkili gidthususunda kku yoktur... Ki-
sacas! bugunkii TBMM bir Kurucu Meclis sifatiyla ig®eg¢s olmadgi
halde, yeni bir anayasa yapmaya yetkili bir ‘asirdcu organ’ yetkisi
kullanabilir. Zaten bunun aksini giinmek, anayasa yapi@liyetkisini
yalniz kurucu meclislere, ya da ihtilal sonrasiol@ganisti iktidarlarina

® Arato, a.g.e bolim 7.
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tanimak olur ki, bu tarihsel gerceklerle ymteadgi gibi, siddet yolunu
onermek anlamina dahi gelir. Oysa pek cok Ulkede wmayasalar,
normal zamanlarda ve @an yasama meclisleri tarafindan hazirlanabil-
mistir.”® Venedik Komisyonunun yukarida anilan raporuna gfire‘as-
linda timuiyle yeni anayasalar olan yeni siyasakdl&in, eski anaya-
salardaki dgisiklik hikumlerine uyularak anayasal sureklilik ygla
kabul edildgi bircok oOrnek vardir. 1990’larda Orta ve 0 Av-
rupa’daki yeni demokrasilerin hemen hepsinde aray@siisim bu yol-
dan gerceklgmistir’ (para. 21). Bu 6rneklere, ilk oturumunda kunuc
meclis olarak ¢agmaya karar veren ve 1978 Anayasasini ydppanyol
Cortes'i ile, gene olgan yasama meclisi olarak secilip de 1924 Anaya-
sasini viicuda getiren ikinci dénem TBMM'ni ekleyiela.

Batin bu drneklere ganen, 2007 yilindaki sivil anayasa gimini
takiben israrla ileri sirtlen kurucu meclis modelimukuki olmaktan
cok, siyasi, ideolojik ve psikolojik gerekcelerlelldamak mumkin go-
rinmektedir. Turkiye’'nin halen de devam etmektenaari kutuplamis
siyasi ortaminda, laiklin kati bir yorumuna taraftar olan kurumlar ve
cevreler, Meclisteki AK Parti gaunlugunun hakim rol oynayaga bir
anayasa yapimi sirecinin Tlrkiye'¥slami bir otokrasiye gotiirege
endiesiyle, bu partinin anayasa yapimindaki roltini aggandirecek
formuller tretmglerdir. Bu tlr sdylemler giinimuzde de, bazen mizah
sinirlarini zorlayan, “kediye gerci dikkani emanet edilmez” ya da “ir-
ticai faaliyetlerin odgn oldugu Anayasa Mahkemesince belirlegnhir
partinin ¢cgunlukta oldgu bir TBMM anayasa yapamaz” gibi ifadelerle
dile getirilmektedir.

Bu gorste olanlarin savunduklart kurucu meclisin niggle ilis-
kin gorisler caitlidir. Bazilari, halen gérevde olan TBMM’nin yarda
ayrica bir kurucu meclis, ya da “anayasa konvamaiyydkurulmasini,
bunda sivil toplum kurulglarinin, uzmanlarin ve toplumdaki gucleri ne
olursa olsun butin siyasi partilerin temsil edilimgshatta bu mecliste
gorev alanlarin daha sonra hicbir siyasi faaliy&elmayacaklarina dair
taahhdtte bulunmalarini dnermektedirler. Bu 6nenlen ilginglerinden
biri, 19 Haziran 2008'de TUS\D tarafindan kamuoyuna aciklanan

® TUSIAD komisyonu gériii icin, bk. Serap Yaziciyeni bir Anayasa Hazigh ve
Tarkiye: Seckincilikten Toplum Saateesine(Istanbul: Istanbul Bilgi Universitesi
Yayinlari, 2009), s. 46-47.
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“anayasa konvansiyonu” onerisidir. Bunda, konvamsun, toplam 50
kisiden olymasi, bu Oyeliklerden 3/5'Unin TBMM’nde temsil exfil
siyasi partilere tahsis edilmesi,gdr Uyeliklerin de yargi organlari ve
sivil toplum kurulglan temsilcileri ile anayasa hukukculari arasinda
paylatiriimasi, konvansiyonun hazirlgdimetnin TBMM’ne sunulmasi
ve Uye tamsayisinin Ucte birinin imzasiyla bir asaydgisikli gi tekli-
fine dongturaldukten sonra, TBMM’nde yirurltkteki kurallaergeve-
sinde goritilmesi 6ngorilmektedit.

Bu ve benzeri “kurucu meclis” dnerileri, bircok sgu cevapsiz
birakmaktadir. Bu meclis, TBMM’nin yerine gececglni hem kurucu
iktidari, hem yasama iktidarini birlikte kullanacegk bir meclis mi ola-
caktir, yoksa olgan TBMM’nin yaninda sadece dama fonksiyonu ifa
edecek bir 6n-hazirlik komisyonu mu olacakikihci durumda TBMM
ile iliskileri ne olacaktir? Hazirlagh tasla&in TBMM’nce kabul edilme-
sinin garantisi nedir? ger son s6z, olmasi gerektigibi, TBMM'de
olacaksa, boyle gostslii adlarla bir dargma kurulunun olgturulmasi-
nin gerekgesi nedir? Bu kurul, genel oya mi dayakiag yoksa
TUSIAD’In 6nerdigi gibi, korporatif bir yapiya mi sahip olacaktir2eE
ikinci yol izlenecekse, bu kurulun demokratik gndugu neye dayana-
caktir? Kurulda hangi siyasi partilerin ve hangilsioplum kurululari-
nin hangi kriterlere dayanilarak temsil edilg@oe kim ve nasil belirleye-
cektir? Eger ihtiyag, anayasanin geniabanli bir mizakere sireciyle
hazirlanmasi ise, bu, daha 6nce de yafilgibi, bir partiler-arasi uyum
komisyonu kurulmasi ve bu komisyonun, gerekli g@diakdirde sivil
toplum kurulglar temsilcileri ve uzmanlari dinlemesi yoluylakcdaha
pratik bir bicimde kanlanamaz mi? Nihayet, yururlukteki Anayasaya
gore, TBMM'nin anayasay! @estirme yetkisinin bir bélimunt, Anaya-
sada hic yeri olmayan bdyle bir kurgdudevretme yetkisi var midir?

Batun bu sorunlar, yeni bir anayasa yapimi sirectet gercekgi
yolun, bu yetkinin olgan yasama meclisince kullaniimasi gidusonu-
cuna goéturmektedir. Ancak bu meclisin daha gdmi temsil tabanina
oturtulabilmesi igin, ger yuzde onluk tlke barajinin bitlin segimler igin
indirilmesi istenmiyorsa, anayasay! yapacak med@izgl olarak, ylzde

" A.g.e, s. 47-49. TUBAD bildirisinin tam metni icin, bk. “Anayasa Konvaiyonu
Nedir, Neden Gereklidir?” 19 Haziran 2008, TS/BASAL. Macar asilli Amerikali
siyasal bilimci Andrew Arato’nun, bazi yonlerden $IAD 6nerisine benzeyen, bazi
yonlerden de ondan ayrilan géleri icin, bk.a.g.e, s. 50-51.
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3-5’lik bir duzeye indirilmesi dgiintlebilir. Boylece, Ulkedeki butin
belli bali siyasal gilimlerin, anayasa yapimi sirecine katkida bulun-
masl! s@lanms olacaktir.

ll. NASIL VE HANG 1 SINIRLAR ICINDE?

Yukarida dginildigi gibi, asli ve tali kurucu iktidar arasindaki te-
mel fark, bunlardan ikincisinin anayasayl ancak nayasada mevcut
yontem ve kurallar ¢ercevesindegdgirebilecesidir. Burada kagilasilan
en 6nemli teorik ve pratik sorun, gen yasama meclisinin, yurarlukteki
anayasanin destirilemez olarak kabul e hukimlerle bgli olup ol-
madgidir. Bu sorun, Tiarkiye bakimindan 6zel bir dneminteaktadir;
cunku deistirilemezligi sadece cumhuriyetci hikimggkline hasretri
olan 1924 ve 1961 Anayasalarinin aksine, 1982 Asagailk Gic mad-
deyi desistirilemez ilan etmjtir. Ustelik, Anayasa Mahkemesi, 2008
yilinda Anayasanin 10 ve 42'nci maddeleringkilh anayasa dgsikli-
gini iptal ederken, daha once yetkisiz gidau ifade etfii, degistirile-
mez maddelere uygunluk denetimi yapninatta bu maddeleri goaudan
dogruya deistiren degil, onlari dolayl yoldan zayiflatan anayasaside
sikliklerini dahi denetleyebileggni ileri stirmistir? Jiristokrasi, ya da
hakimler hikdmetinin doruk noktasini gluran bu karar, yeni bir ana-
yasa yapacak veya onu radikal bir bicimdgigteecek ol@an bir ya-
sama meclisi agisindan ciddi sorunlar yaratmaktadir

1982 Anayasasinin, gatiriime yasa&ini gengleterek ilk G¢ mad-
deye temil etmesi, birgcok anayasa hukukgumuzca hakitieldkonusu
olmustur. Mesela rahmetli Profesor Bllent Tanér'e gore:

“Anayasanin 2'nci maddesiyle Hangi¢ bélumundeki temel il-
kelerin de dgistirlemez hale gelmesi son derece ciddi bir sorun8u
nitelikteki bir ilkeler toplulguyla bir tGlkenin yakin ve uzak gelegein
dondurulmak ve ipotek altina konulmak istenmesijsge ve insan
haklarina saygi gibi kavramlar acisindan da haksizoraki bir dayat-
madir. Herhalde kimsenin, Turkiye Cumhuriyetininedlyete kadar
1982 Anayasasinin 2'nci maddesiyle $Bangi¢c’ boliminde yer alan
temel ilkelerle yonetilebileggni ve yonetiimesi gerektini soyleye-
bilme hakki yoktur; herhangi bir anayasa koyucukendini bu kadar

8 Anayasa Mahkemesi karari, bk. n. 3. Bu kararirelgitirisi icin, bk. Ergun Ozbudun,
Tarkiye'nin Anayasa KrizfAnkara: Liberte Yayinlari, 2009), s. 185-190.
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basiretli ve ileriyi gorir sayabilmesi mumkuingddir. Anayasalar, dev-
letin dayandt temel ilkeler strekli désirler. ‘Ideal’in artik bulundu-
gunu sanmak bu gshneyi tokezletir. ‘Devletin buttngi, resmi dili,
bayra, milli marsi ve bgkenti'yle ilgili 3. maddenin de dgstiriimez
kilinmasi ise fuzulidir. Bu konular blea Ulkelerin anayasalarinda da
duzenlenmektedir; ancak bunlarin bir degdarilemez’ saylimalarina
hicbir gerek yoktur. 1982 Anayasa koyucusu, bu ad&tda gereksiz ve
asirl bir duyarhlik gostermtir.”®

Anayasalardaki dgsmez hukimlerin hukuki stattist, anayasa hu-
kuku doktrininde ¢ok tagmali bir konudur. Hegeyden dnce, bazi Bati
demokrasilerinin anayasalarindagdéiriiemez hikiumler oldgu dagru
olmakla birlikte, bunun Avrupa demokrasilerinde eggyse genel kural
oldugu iddiasi abartmalidir. Mutlak @esmezlik kural, Avrupa demok-
rasilerinde kural dal, istisnadir. Bazi Ulkelerde mutlak glemezlik
kurali sadece devlaeklinin cumhuriyet olguyla sinirhdir (Fransa, m.
89; italya, m. 139). Bazi Avrupa devletlerinin anayasala sadece
demokrasinin 6zunu veya temelgageerini koruyan hikimlere des-
mezlik niteligi taninmstir. Mesela Cek Cumhuriyeti Anayasasina gore
(m. 9, f. 2) “hukuk devletiyle yonetilen demokratilevletin temel ge-
rekleri'ne iliskin desisiklik yapilamaz. Isvicre Anayasasina gore (m.
193, 194) tumuyle yeni bir anayasanin veya kismabayasa desikli-
ginin, “milletlerarasi hukukun uyulmasi zorunlu klaa’ni ihlal etme-
mesi gerekir. Federal Almanya Cumhuriyeti Anayasasi79’uncu
maddesine gore, 1'inci ve 20’nci maddelerdeki #kelve federal devlet
sekline aykiri anayasa ggiklikleri yapilamaz. Burada s6zi gecen
L’inci ve 20’'nci maddeler, insan onurunun dokunutirga, insan hakla-
rinin dokunulmazfii ve vazgegilmezfii, zulme kagi direnme hakki,
batin kamusal iktidarlarin halktan kaynaklghdiFederal Almanya
Cumbhuriyetinin demokratik ve sosyal bir federal le¢wldusu gibi, de-
mokrasinin 6zind okiuran temel dgerlere atifta bulunmaktadir.

Avrupa Ulkeleri arasinda, gemezlik kuralinin kapsamini daha
genk tutan, Romanya (m. 152) ve Portekiz gibi Ulkelervdrdir. Bu
konuda en ileri giden, @estirilemez hukimleri 15 kalem halinde sayan
1976 Portekiz Anayasasidir (m. 290). Solcu SilKhvetler Birligi'nin
tehdit ve baskilar altinda yapilgnolan bu anayasa, “temel Uretim arac-

° Billent Tanér/ki Anayasa1961-198Xistanbul: Beta, 1986), s. 167.
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lari ile toprak ve dgal kaynaklarin kollektiflgtiriimesi, tekellerin ve
blyuk toprak mulkiyetinin ilgasi” gibi birtakim idéojik ilkelere degis-
mezlik tanimgtir. Silahli kuvvetlerin anayasa yapimindaki beltti
roli dolayisiyla bir bakima Turkiye’deki 1982 Anagainin yapimi su-
recine benzetilebilecek olan Portekiz deneyimindestdiahli kuvvetler,
kendi ideal toplum dfuincelerini, dgistirilemez anayasa kurallar bici-
minde kurumsallgirmaya cakmislardir. Bununla birlikte Portekiz’'de
eski 290'inci madde (yeni metinde m. 288) anayasasidli gi ile de-
gistirilmis ve bu ideolojik ilkelerden arindirilarak daha démadik bir
icerige kavyturulmustur.

Avrupa ulkelerinin bir béliminde ise, mutlak birgdgnezlik ku-
ralinin kabull yerine, anayasa koyucunun 06zel bited atfettgi hi-
kimlerin dgistirilmesinde, dger anayasa d@gsikliklerine oranla daha
0zel ve daha gugjarici yontemler dngorulmgtir. Mesela Rusya Fede-
rasyonu Anayasasina gére (m. 135), anayasanirvd,2,uncu bolim-
leri, olagan yasama organi tarafindangiflekurulacak Kurucu Meclis
tarafindan dgstirilebilir. Bulgaristan Anayasasina gore (m. 1338),
yeni bir anayasa yapmaya veya yururlukteki anayasbazi temel hi-
kimlerini deistirmeye, olgan yasama organi (Millet Meclisi) gié
kurucu meclis (Blyuk Millet Meclisi) yetkilidirispanya Anayasasina
gore (m. 168), gisi baligini, birinci bgligin birinci bélimind (temel
haklar, kamu hurriyetleri) ve ikinci gl (Tac) etkileyebilecek kismi
bir anayasa dgsikli gi veya timuyle yeni bir anayasa teklif edfufide,
bu desisiklik ilke olarak her iki meclisin Ugte iki gaunluguyla kabul
edildikten sonra, parlamento otomatik olarak fedirede yeni secilen
meclisler de dgsikli gi Gcte iki cggunlukla onayladiklari takdirde, metin
onay icin halkoylamasina sunuftir.

Venedik Komisyonu, 11-12 Aralik 2009 tarihli anagadesisik-
liklerine iliskin raporunda, d@stirlemez hukumler hakkindau genel
g6zlemlerde bulunmaktadir: Anayasalarin bazi hikiimh veya ilke-
lerinin degistirilmez kilinmasi,

“kesinlikle hakim yontem deldir. Avrupa anayasalarinin buyik
bolumunde dgstiriimezlikle ilgili kurallar yoktur; olanlarin ¢gu da,
bunu anayasanin ¢ok kugik bir bélimuyle, ya dakieagercek bir si-
nirlama olgturmayacak derecede @ak ve genel ilkelerle sinirlandir-

9 Ergun OzbuduriTurkiye'nin Anayasa Krizis. 204-207.
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miglardir. Deismezlik konusundaki kurallari incelerken, hukumlerle
ilkeler arasinda ayrim yapmak gerekir. Nisbetensagida anayasada,
belli hukimlerindegistirilemeyecgini —yani hukmin kelimelerinin de-
gistirilmesi yonundeki tekliflerin kabul edilemeyegai- ifade eden ku-
rallar vardir [Rapor, Turkiye Cumhuriyeti Anayasasbunun bgica
ornesi olarak gostermektedir]. Daha yaygin yontem iseayasadaki
baziilkelerin degistirilemeyeceini ilan etmektir. Bu, korunan ilkelerin
cekirdek unsurlart muhafaza edgdsurece, belli dlcide bir d@esikli ge
imkan veren, ¢cok daha esnek bir yakiadir... Komisyon, belli bir milli
sistemin dgistiriimezlik konusunda hukimlere yer verip vermemesi
ili skin olarak genel bir goki@ sahip dgildir. Bir yandan, bircok anaya-
sal sistem, bunlar olmadan da c¢ok kfedigine goére, bu, anayasagin
zorunlu bir unsuru dgldir. Ote yandan bu tir hikiimlere yer veren sis-
temlerde bu, ggu zaman, mgu tarihsel sebeplerle aciklanabilir ve nor-
mal olarak milli anayasal sistemin asli bir unswrwtusturur. Bununla
beraber Komisyon, destirilmezligin, dikkatle uygulanmasi ve sadece
demokratik dizenin temel ilkelerine hasredilmesiegen, karmsak ve
tartismalara yol agmasi muhtemel bir anayasal aracgoldanisindadir.
Anayasal bir demokrasi, ilke olarak, devlet yonétim en temel ilkeleri
ve yapllarinda dahi @esiklik yapilmasi hususunda acik bir tanhaya
imkan vermelidir. Ustelik, anayasa, gigklik konusunda kati kurallara
sahipse, bu, normal olarak, koétiye kullanmaysikgeterli bir giivence
olusturur; eser gerekli ¢cgunluk, belirlenen usdlleri izlemek suretiyle,
degisikli gi kabul etmek istiyorsa, o zaman bu, genel olaraklandiril-
mamas! gereken demokratik bir karardir... Bu esagsigm@ Venedik
Komisyonu, genel bir ilke olarak, ‘@stirilemez’ hukimlerin yorum-
lanmasi ve uygulanmasinda sinirlayici ve dikkatliylaklasimi savun-
maktadir.**

1982 Anayasasinin, Avrupa anayasalari arasindaobuda en ti-
pik 6rneklerinden biri oldguna kyku yoktur. 1924 ve 1961 Anayasala-
rinin sadece cumhuriyet ilkesiyle sinirh t@iiudesisme yasagi, Milli
Guvenlik Konseyinin (Dagma Meclisinin 6nerisinde de bu yasak,
cumhuriyet ilkesiyle sinirh tutulmyu) iradesiyle, ilk ¢ maddeyi, hatta
bazi yorumlara gore onlari koruyan 4’inct maddey2inci maddenin
atifta bulundgu “baslangicta belirtilen temel ilkeler’i de kapsayacak

1 Venice Commission (bk. n. 2), s. 40-44, para. 226-
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sekilde gengletilmistir. Konsey Uuyelerinin zihnindeki ideal toplumun
temel unsurlarinin bdylece glgmez kilinmasi, yukarida gmilen Por-
tekiz drngindeki duruma ¢ok benzemektedir.

1982 Anayasasinin 4’incti maddesine gbére, “Anayasaiinci
maddesindeki Devletigeklinin Cumhuriyet oldgu hakkindaki hikim
ile, 2’nci maddesindeki Cumhuriyetin nitelikleri \B%incti maddesi hu-
kimleri deistirilemez ve dgistiriimesi teklif edilemez.” Bu maddeden
hareketle, Venedik Komisyonu raporundakine bene&ilde, “hikim-
ler” ve “ilkeler” arasinda ayrim yapilabilegiedUsulebilir. Gergekten
4’Gincl madde, 1'inci ve 3'Uncl madde “hukimleri’nd@’nci maddeye
ili skin olarak da “nitelikler’den (bunu “ilkeler” olakaanlamak gerekir)
s6z etmektedir. “Nitelikler’in esnekekilde yorumlanmasiyla Venedik
Komisyonunun garet ettgi bu katilgin bir dlcide yumsgatilabilecei
distnulebilirse de, Anayasa Mahkemesigun ana kadarki tutumu, bu
konuda fazla iyimser olmaya imkan vermemektedingélten Anayasa
Mahkemesi, 6zellikle parti kapatma davalarindand@’maddedeki laik-
lik ve Atatirk milliyetciligine bahlik ilkeleriyle, 3'Uncii maddedeki
devletin Ulkesi ve milletiyle bolinmez butuglii hUkmand sin bir ka-
tilikla yorumlams ve uygulamgtir.*?

1982 Anayasasinin yard@tisistemin sorunlari bunlarla da bitme-
mektedir.Ikinci maddede dgnilen “toplumun huzuru, milli dayasma
ve adalet” kavramlariyla “B&angicta belirtilen temel ilkeler’in de de
siklik yasaginin kapsami icinde, dolayisiyla anayasa yargiseti@inde
birer 6lcti norm olup olmadiklari belirsizdir. Boytéduklari kabul edi-
lirse, son derece nglak, soyut ve ¢gtli yorumlara acik olan bu gibi
kavramlarin anayasa gigikliklerinde dnemli bir engel tkil edecgi ve
Anayasa Mahkemesini anayasaidili gi stirecinin tek ve nihai hakemi
ve hakimi haline getire@e kuskusuzdur. Turkiye bakimindan durumun
vehametini arttiran 6zgul bir faktor de, busgenezlik kuralinin, demok-
ratik sekilde secilmg bir kurucu meclis veya yasama meclisinin irade-

12 Ergun Ozbudun, “Party Prohibition Cases: Differéproaches by the Turkish
Constitutional Court and the European Court of HarRaghts,” Democratization
Vol. 17, No. 1 (February 2010), s. 125-142; Zuhtislan, “Conflicting Paradigms:
Political Rights in the Turkish Constitutional CaurCritique: Critical Middle
Eastern Studiesvol. 11, No. 1 (2002), s. 9-25; Fazil HisnU Erdémurk Anayasa
Mahkemesi ve Avrup@nsan Haklari Mahkemesi Kararlarinda Siyasal Pairtilisa-
patiimasi,”"Hukuk ve AdaletNo. 4 (2004), s. 252-301.
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siyle desil, askeri mudahaleyi gercekteen be generalin iradesiyle
konulmu; ve demokratik mguluktan timuyle yoksun bir halkoylama-
siyla onaylannyl bulunmasidir. Kanimca, gi boyle olgzanistisartlar
altinda ve demokratik yontemlerden en uzak bigirhdeirlanmg bir
anayasanin, mumkin olan en demokratdkilde ve tim toplumun
oydamasi ile kabul edilngi bir anayasanin bile, gelecekskitlari ebe-
diyen baglamaya hicbir hukuki, siyasi ve ahlaki hakki yoktur

Bir anayasa d#stirilemez hukumler ihtiva et#i takdirde, anayasa
degisikliklerinin bu hikimlere uyguniunun anayasa yargisinca denet-
lenip denetlenemeyegieayri bir konudur. Bu konuda, Venedik Komis-
yonunun yukarida anilan 2009 tarihli raporunda (bkz2)su ifadeler
yer almaktadir:

“Bir anayasanin dastirilemez hiukumler veya ilkeler ihtiva etmesi
bir seydir. Bu dgistirilemezligin hukuken uygulanabilir olmasi, yani
mahkemeler veya 6zel bir anayasa mahkemesinceyésésden dene-
time tabi olmasi, b&a bir sorundur. Bu ikisi arasinda otomatik bigba
lanti, ya da zorunlu bir mantiki korelasyon yoktegistirilemezlik
Uzerinde bir yargisal denetim olmasa bile, bu hikiirgene de, sinir-
landirici etkilere sahip deklarasyonlar olarak safave pratik bir fonksi-
yon gorebilirler. Bgka bir deysle, desistirilemezlik hiktumleri, ¢gu
zaman “kati hukuk” d&llerdir. Dolayisiyla bunlara uyulup uyulmamasi,
uyusmazliklarin ¢6zimu icin bicimsel yontemlereslaarmanin mimkin
olmadgl bir¢cok siyasal sorunda oldu gibi, uygulamaya birakilrgtur.
Avrupa anayasal gelegi@de temel model, bircok anayasadasiglri-
lemez hukimlerin veya ulkelerin bulunmamasi, buhlaaa da bunla-
rin ¢caggunun hukuken uygulanabilir nitelik gamamasidir. Ancak, boyle
olduklari Ulkeler de vardir... Bazi ulkelerde yardjidanetim, mahke-
melerin kendilerini anayasa koyucunun Uzerine akeyacaklar ge-
rekcesiyle reddedilngiir. Diger bazi ulkelerde anayasagdgkliklerinin
yargisal denetimi teorik olarak mumkin olmakla ikid, pratikte hic
uygulanmangtir. Zaman zaman anayasasgeklikleri Gizerinde yargisal
denetim gercekkgiren ulkelerde dahi, anayasagdgklikleri hicbir za-
man olmasa da ¢ok ender olaralgidirilemez ilkeleri veya hikumleri
ihlal gerekgesiyle iptal edilmektedir” (para. 22883.

Bu konuda Avrupa’dan verilebilecek iki 6rnek, illakista kagit
gibi goérinmekle birlikte, Fransa ve Almanya ornekle. Fransiz Ana-
yasa Konseyi, gtli kararlarinda, gerek Fransiz Anayasasinda lsnei
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bdyle bir yetki veren bir hilkmin olmay gerek kurucu iktidarin ege-
men olgu gerekcgesiyle, boyle bir denetim yapmayi reddgtmi‘Ku-
rucu iktidarin egemen ol@gu nazara alinginda, anayasal @erdeki
hiakumleri diledgi gibi kaldirmak, dgistirmek veya tamamlamak yetkisi
ona aittir.”*®* Macaristan, Slovenya vizlanda anayasa mahkemeleri de
benzer kararlar verstir.’* Alman Anayasa Mahkemesi ise, anayasa
degisikliklerini degistirilemez hukimlere uygunluk agisindan denetleye-
bilecezi gorisiinde olmakla birliktesu ana kadar herhangi bir anayasa
degisikli gini iptal etmg degildir. Avusturya Anayasa Mahkemesi bazi
iptal kararlari vermsi olmakla birlikte bunlar, esas gie sekil denetimi
kapsamindadi®

Venedik Komisyonu, anilan raporunda atipik olar@kdgst Tur-
kiye’ye uzun bir yer ayiraraku gozlemlerde bulunmaktadir:

“Komisyona gore Turkiye orrg bir mahkemenin, anayasa ko-
yucu tarafindan aciklikla belirlensnidemokratik yontemler izlenerek
kabul edilm§ anayasa dasikliklerini iptal etmek icin, dgistirilemez
hiakumleri filen uygulamasindan gabilecek potansiyel sorunlari gos-
termektedir. Komisyon, bir anayasagdgkli ginin yargisal denetiminin,
olagan kanunlarin yargisal denetimi ile kamlmamasi gerekdini de
vurgulamaktadir. Bunlar, gerek ilke dizeyinde, geuggulamada ¢ok
farkll iki seydir. Birincisi, bazi Ulkelerde kabul edilen ilkanayasa ko-
yucunun, anayasanin efendisi gidwe ayni anayasanin kuggudiger
devlet organlarinin denetimine tabi olmamasi i#esikincisi, hemen
hemen butin Ulkelerde, anayasaygiglieme usdllerinin, tipik olarak
nitelikli bir demokratik ¢gunluk, zaman araliklari, bazen yeni secimler
veya bir halk oylamasi gibi, glan kanunlardan ¢ok daha siki olmalari-
dir. Bu gibi zorunluluklar, normal olarak, kétiyalkanmaya kag gucli
bir gtivence olgturur. Bu tlr usdller izlenerek kabul ediknanayasal
kararlar, genellikle ¢ok yuksek bir demokratik gnguk derecesine sa-
hiptirler; bir mahkemenin bunlar iptal etmekte sterece isteksiz ol-
masli gerekir. Bu gerekceyle Komisyon, anayas@sikdiklerinin esas
yoniinden yargisal denetiminin, yalnizca bunun aeikerlgik bir dokt-

13 Fransiz Anayasa Konseyi karari, No. 92-312, 2 IEM®92, para. 34 (not 2'de gai-
len Venedik Komisyonu raporundan naklen, para. 229)

14 Kemal GézlerJudicial Review of Constitutional Amendments: A farative Study
(Bursa: Ekin Press, 2008), s. 12-19.

5 A.g.e, s. 34-40.
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rine dayandil Ulkelerde ve orada dahi anayasa koyucuya biritakd
hakki taniyarak dikkatle gercekteilmesi gereken, sorunlu bir arag ol-
dugu kanaatindedir” (para. 234, 235; keza, 250, 251).

Bu distnceler giginda, Turkiye’de anayasal gigikliklerin yargi-
sal denetimi sorununun, Tirk demokrasisinin haleri karsiya bulun-
dugu en ciddi sorunlardan birini afturduzunda kgku yoktur. 1961
Anayasas! doneminden itibaren tgrta konusu olan bu sorun, Anayasa
Mahkemesinin 2008 yilinda Anayasanin 10 ve 42'naddelerinin ipta-
line karar vermesiyle, daha da ciddi boyutlargmiatir. 1961 Anayasa-
sinin ilk metninde Anayasa Mahkemesinin bu konudaédnetim yetki-
sine sahip olup olmagh hakkinda bir hikiim bulunmamasing&meen,
Mahkeme 1970 yilinda veg@ibir kararda, anayasa gleikliklerini “ge-
rek bicim, gerekse esas yoninden” denetleyelgieceleri surerek,
anilan anayasa @eikli gini iptal etmitir.'® 1961 Anayasasinin 1971
yilinda 1488 sayili Kanunla gerceytieilen geng kapsamh dgisikli-
ginde, muhtemelen Anayasa Mahkemesinin bu kararama tepki ola-
rak, Anayasanin 147'nci maddesi, anayasgsdeiklerinin denetimini,
“Anayasada gosterilegekil sartlarina uygunlgu’nun denetlenmesiyle
sinirlandirmgtir. Bu degisikli gin gerekcesinde, “Anayasanin sadece ka-
nunlara ve ictiztklere hasrgitbir denetleme yetkisinin, Anayasa Mah-
kemesince, Anayasa gigikliklerine tesmil edilemeyecgi tabiidir... Bu
denetim yetkisinin, Anayasa gigikli ginin, sadece teklif, miizakere ve
kabul edilmesine ait Anayasa hikumlerine uygunakarapiimg bulu-
nup bulunmadyi noktasina munhasir olgu, esasa tenil edilemeye-
cegi... teshit olunmgtur” denilmektedir.

Bununla birlikte Anayasa Mahkemesi, 1971 Anayasasdei gin-
den sonra da, anayasaggeliklerinin anayasaya uygunfiunu denet-
lemeye devam etmive 1970’'li yillarda dért anayasa gigkli gini daha
iptal etmitir. Burada Mahkemenin dayagdigerekce, 1961 Anayasasi-
nin tek dgistirilemez hikmi olan Cumhuriyet ilkesinin, sadeaar@u-
riyet kelimesini dgil, Anayasada nitelikleri belirlenmi Cumhuriyet
rejimini ifade ettgi, bu deistirilemez hukme aykirfiin da ayni za-
manda bigekil sorunu oldgudur.

% Anayasa Mahkemesi karari, E. 1970/1, K. 1970/816.1970 Anayasa Mahkemesi
Kararlar Dergisi (AMKD), Sayi 8, s. 323.
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1982 Anayasa koyucusu, gene muhtemelen bu kardanatepki
olarak, sekil yoninden denetimin kapsamini daha da acikgentama
yoluna gitmsgtir. Anayasanin halen yururlikte olan 148’inci measite
gore, anayasa @sikliklerinde sekil yoninden denetim, “teklif ve oy-
lama c¢cg@unluguna ve ivedilikle gorg§lilemeyecgi sartina uyulup uyul-
madg! hususlari ile sinirhidir.”

Anayasa Mahkemesi, 2008 yilina gelinceye kadar Asagin bu
hikmine uygun davranmve anayasa desikliklerinin iptaline iliskin
Uc¢ bgvuruyu, bunlarin 148’inci maddede sayilgekil bozukluklari ile
iliskili olmadiklari gerekcesiyle reddetstir. Mesela Mahkemenin
5.7.2007 tarihli kararinda bu husus, cok acik d&lafade edilmstir:
“Anayasa’nin 148’inci maddesinde, Anayasa Mahkeniesdenetim
yetkisi, teklif, oylama ¢gunlugu ve ivedilikle gérgilemeyecgi sartla-
rina uyulup uyulmada hususlari ile sinirlandinigtir. Esas yoninden
denetime olanak taninmadigibi, 148. maddede tiketici bicimde sayi-
lan kasullarin dgindasekil yoniinden denetim yapilmasi olanaksiz4fr.”
Ancak Mahkeme, 2008 yilinda bu ictihadini artaaz bir sekilde de-
gistirmis ve Anayasanin 10 ve 42’nci maddeleringidgren 5735 sayili
Kanunu iptal etmitir. Bu karariyla Anayasa Mahkemesi, 1970'li yilar
daki muhakeme tarzina geri déngnie deistirilemez maddelere aykiri-
li g1 bir sekil sorunu olarak gornstiir.*®

Anayasa Mahkemesinin gerek 1961, gerek 1982 Angrasi-
neminde gosterdi bu yargisal aktivizm, Turk anayasa hukuku doktri-
ninde sert eldirilere konu olmgtur. Mesela Prof. Mimtaz Soysal,

" Anayasa Mahkemesi kararlari, E. 1987/79, K. 19871B.6.1987Resmi Gazetet
Eylll 1987, Say1 19564, s. 22-26; E. 2007/72, KO7268, 5.7.2007Resmi Gazet&
Agustos 2007, Sayi 26606; E. 2007/99, K. 2007/86K&3im 2007 Resmi Gazete
16 Subat 2008, Sayi 26792.

18 Anayasa Mahkemesi karari, bk. n. 3. Tirk Anayasahkémesinin anayasa
degisiklikleri tizerindeki denetimi sorunu hakkinda, kigun OzbudunTiirk Ana-
yasa Hukuku 10. Baski (Ankara: Yetkin Yayinlari, 2009), s.91677; Ergun
Ozbudun, “Tiurk Anayasa Mahkemesinin Yargisal Aktiwi ve Siyasal Elitlerin
Tepkisi,” Ankara Universitesi SBF Dergisi: Prof. Dr. Yavuzb8acu'ya Armgan,
No. 62 (3) (Temmuz-Bustos 2007), s. 258-268; Ergun Ozbudun, “JudiciNi®wv
of Constitutional Amendments in TurkeyEuropean Public LawVol. 15, Issue 4
(December 2009), s. 533-538; Kemal Gozéeg.e, s. 40-49; Osman Can, “Anaya-
sayl Dgistirme Iktidari ve Denetim Sorunu,Ankara Universitesi SBF Dergisi:
Prof. Dr. Yavuz Sabuncu’ya Argan, s. 101-139; Serap Yaziéfeni Bir Anayasa
Hazirligl ve Turkiye: Seckincilikten Toplum S@rtesines. 199-213.
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Mahkemenin 1970’li yillardaki kararlar hakkingianlari sdylemektedir:
“Bu c¢ok tehlikeli bir gerekge. Sonunda toplumu ‘geglar devleti’ denen
bir anlaysa goturmesi, halkin oylariyla kurulmubir parlamentonun
elindeki deistirme yetkisini hige indirmesi mumkin. Anayasa Mahk
mesindeki yargiclar, Cumhuriyetin temel nitelikierbelirli bir yonde
yorumluyorlar diye, o tutuma aykiri gién buttin dgisiklikler iptal edi-
lecek ve dolayisiyla ulus bu alandaki yetkisini dietemsilcileri aracili-
glyla da olsa kullanamaz duruma mi gelecektir? Asayi&lahkemesi
dyeleri, ‘cumhuriyet’ s6zine Anayasaninska ilkelerini ekleyerek o
ilkelere de dgismezlik kazandirma yetkisini nereden almaktadirl&3@”
durumda Anayasa Mahkemesi, “devlet sistemi icindiedisine taninan
yeri astyor demektir.®

Prof. Erdgan Tezi¢ de, 1961 Anayasasi donemingKiiti olarak
ayni gorgleri dile getirmektedir:

“Yasama organinin, Anayasanin 155. maddesine goaydsay!
degsistirme yetkisini kullanirken, muhtevaca sinirlanidigi 9. madde
(Devletseklinin Cumhuriyet oldgu hakkindaki Anayasa hukmu ggti-
rilemez ve dgistiriimesi teklif edilemez) dunda, mutlak bir takdir yet-
kisi vardir... Kendi icinde dasebilirligini 6ngdren bir Anayasanin
acikca yasaklagh istisna dginda, bazi hukimlerin dondurulmwe
mutlak nitelikte oldgu gori, herseyden dnce pozitif bir temele da-
yanmamaktadir. Kurucu iktidar, Anayasanirgiderilebilecesi kuralini
acik ve secik bisekilde koymy, bunun dyinda, istisnai olarak, Anaya-
sanin dgistirilemeyen maddesini de belirtgtir. Bu istisnanin gegie-
tilmesine, pozitif hukuk acisindan hicbir imkan yak Anayasanin 155.
Maddesindeki usullere uyulmaartiyla, degistirilemeyecek bir hikiim
yoktur. Anayasa Mahkemesinin, yapilacak bigigi&likten sonra, bunu
Anayasanin ruhuna aykiri gorerek iptal etmesi kalirasil buyik teh-
Iike,zg/lahkemenin, kurucu iktidarin da Ustinde hiicdhaline gelmesi-
dir.”

1961 Anayasas! doneminesKin bu elgtirilerin, 1982 Anayasasi
bakimindan da gecerli oldunda kgku yoktur. Gergi 1982 Anayasasi,

9 Miimtaz Soysall00 Soruda Anayasanin Anlafistanbul: Gergek Yayinevi, 1976),
s. 218-219.

20 Erdgzan Tezi¢,Turkiye’de 1961 Anayasasina Gore Kanun Kavréistanbul:Istan-
bul Universitesi Yayinlari, 1972), s. 133-134.
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sadece Cumhuriyet ilkesine @gmezlik taniyan 1961 Anayasasindan
farkl olarak, ilk ¢ maddesini d@estirilemez olarak ilan etngse de, 6te
yandansekil yoninden denetimin kapsamini selefinden dahk ge-
kilde tanimlamg ve sinirlandirngtir. Gergekten, 1971 yilinda gietiri-

len 147’'nci madde, sadece “Anayasada gostegéhil sartlarina uy-
gun’luktan s6z etfi halde, 1982 Anayasasinin 148’inci maddesi hangi
sekil bozukluklarinin denetlenebilegiai “teklif ve oylama ¢@unlugu
ve ivedilikle gorigulemeyecgi sartina uyulup uyulmagdi hususlari ile
sinirh” tutmwtur. Anayasa metnindeki “sinirhdir” kelimesininy blene-
timin baka hususlara tenil edilemeyecgini ifade ettgi aciktir. Nite-
kim Anayasa Mahkemesi de, yukarida alintgathiz 5.7.2007 tarihli
kararinda denetime konu olabilecg&kil bozukluklarinin Anayasada
“tiketici bicimde” sayllmg oldugunu kabul etnsitir. Dolayisiyla, 1961
Anayasas! donemindeekil” deyiminin, ¢ok targgmali ve bizce kabul
edilemez bir yorumu yoluyla, Cumhuriyetin nitelikilee uygunlgu da
kapsayabilecgg bir an igin varsayilsa dahi, 1982 Anayasasinif’ibdi
maddesinin acik hilkmi kasinda buna da imkan yoktur.

Lafzi yorumun ulgtirdigi bu sonuglarin 6tesinde ve ondan da
onemli olarak, Anayasa Mahkemesinin her iki Anaydémemindeki
aktivizminin, 6z, nitelii ve sonuclari acisindan ayni ofdunda kyku
yoktur. Her iki donemde de, Anayasa Mahkemesi, tgdaikuk kuralla-
rini air 6lcide zorlayarak bir yetkisami, ya da yetki gasbinda bulun-
mus, halka ve onun secilgitemsilcilerine ait olan kurucu iktidari sa-
hiplenmitir. 1961 Anayasasinin 2'nci maddesinde sayilan uigetin
nitelikleri ve 1982 Anayasasinin 2’'nci ve 3’Unci dda hukumleri, o
kadar genel, soyut ve farkli yorumlara elykerkavramlari icermektedir
ki, bunlardan herhangi biriyle gkilendirilemeyecek bir anayasa gle
sikli gi tasavvur etmek cok guctir. Boyle bir yorum kabdilirse, artik
Anayasa Mahkemesinin onaylamadnicbir anayasa ggsikli gi yapila-
mayacak, dier bir deyimle kurucu iktidar, timuyle Anayasa Mahie-
sine gecmy olacaktir. Milletlerarasi literatiirde bunun achagasal veya
cogulcu demokrasi dal, juristokrasi ya da hakimler hukametidir.
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PROCEDURAL ISSUES IN CONSTITUTIONAL CHANGE

Prof. Dr. Ergun Ozbudun
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ABSTRACT

This article deals with the problems involved ie timaking of a
totatlly new constitution, particularly in the caxt of Turkey at present.
The making of a new constitution, as opposed tmary constitutional
amendments, involves such questions of when, bjwiaw, and within
which limits. The last point raises the highly cowrtersial issue of the
unamendable provisions of the existing constitution

Key Words:Procedures in Constitution-making, Constitutiorsl
visions, Constituent Assembly, Grand National As$emTurkish
Constitutional Court, Juristocracy

*k%k

Constitution-making and constitutional revisiong aamong the
most heatedly debated issues in constitutionalryh@od practice. Obvi-
ously, constitutions, being products of human bgirmgn have no claim
to perfection and eternal validity. Furthermoregm®\a constitution made
in an ideally democratic way and with the broadesisible consensus
may, after a while, need revision because of ttagimg social circum-
stances and changing political values. Such nestiaagly expressed in
the title of a 1995 book edited by Sanford Levindeasponding to Im-
perfection: The Theory and Practice of ConstitudlbAmendmentin
the first pages of the book George Washington'tedeb his nephew
Bushrod Washington is quoted as follows:

“The warmest friends and the best supporters thestitation
has...do not contend that it is free from imperfewiobut they found
them unavoidable and are sensible if evil is likelarise from them, the
remedy must come hereafter...The People can...decitte agi much



13C Procedural Issues in Constitutional Change

propriety on the alternations and amendment whiehnacessary...l do
not think we are more inspired, have more wisdompassess more
virtue, than those who will come after us.”

Two ways of constitutional change are the making tdtally new
constitution and the revision of the existing oneaccordance with its
amendment rules. The roots of this distinction golto the thinkers of
the French revolution who distinguished betweenottiginal constituent
power and the derivative constituent power. Howgeifeit is looked at
more closely, the borderline between the two isatedr, since it is pos-
sible to change all or almost all provisions of #éxésting constitution in
conformity with its amendment rules. From a puridymal point of
view, the product is the outcome of the derivateastituent power. In
reality, however, it is clearly a new constitutiorhe only problem is
posed by the so-called unamendable provisionseoEHisting constitu-
tion, which will be dealt with below.

The amendment of a constitution in conformity with amend-
ment rules is not a problematic issue. Almost afistitutions establish
rules for their own amendment. Such rules changevdmn absolute
flexibility and absolute rigidity. Absolute flexilly, namely making no
difference between changing the constitution areddtdinary laws, is
not a method adopted by any contemporary Westenodecy. This is
based on two considerations. Firstly, changingftindamental structure
of a state often and under the influence of dadlyjencture and ephem-
eral whims hardly serves the need for basic palitamd social stability.
Secondly, rigid constitutions provide a kind of ity veto to protect
the fundamental rights and interests of the mirewiagainst the unbri-
dled power of parliamentary majorities.

On the other hand, at the other end of the spectabsolute rigid-
ity or unamendability makes it impossible to adaptonstitution to
changing political and social needs. Furthermdrejay be argued that
no generation has a political or moral right tothie hands of future gen-
erations eternally. As George Washington succingtiyed, we can not
assume that the future generations will be legsined, less intelligent,
and less virtuous than ours. Consequently, allesopbrary democracies

! Sanford Levinson, ed.Responding to Imperfection: The Theory Practice of
Constitutional Amendmen(Brinceton, NJ: Princeton University Press, 19953,
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have chosen a middle road between these two exdrefle principal
ones among these methods are the requirementsiddified majorities
in the legislative assembly (or assemblies), mamgateferendum,
adoption by two consecutive parliaments, and tleetiein of a special
constituent assembly for certain kinds of revision.

The appropriateness of referendum for constitutiaiteange is
currently a hotly debated issue in Turkish politiGbviously, if a refer-
endum leads to the restriction of basic human sightannot be consid-
ered a democratic instrument. Another drawbackas it does not leave
room for negotiations and compromise. If, howeitas used in addition
to other rigid constitution instruments, such asldied majorities in
legislative assemblies, it may be considered aep#yf democratic
method since it leaves the last word to the peome,the ultimate pos-
sessor of the original constituent power. As suths resorted to in
many European democracfes.

The making of a totally new constitution expectegdlyses more
serious problems compared to ordinary constitutice@endments.
Here, four questions must be answered: When, bynwhwmow, and
within which limits?

. WHEN?

With regard to this question, an often stated €gllan Turkey is
that a new constitution can be made only in casesanterruption in
the constitutional process that crates a legal waciSuch interruptions
arise as a result of revolutions, coups, internat, wr foreign occupa-
tion, and in such cases, the emerging original ttoest power can
make a totally new constitution unbound by any texgsprocedural or
substantive rules. Obviously, such a conclusiomampatible neither
with democratic principles, nor political realitidsonically, the Turkish
Constitutional Court adopted this point of view whi¢ annulled the
amendments in Articles 10 and 42 of the Constitutithe Court argued
that the original constituent power comes into gé€ias a result of an
interruption in the political regime of the countigr a variety of rea-
sons”, and “because of the conditions of its emergeit is a will that

2 Venice CommissionReport on Constitutional Amendmenfl-12 December 2009,
CDL-AD (2010) 001, pp. 11-12.
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remains outside the legal framework”. The Courttiadicts itself, how-
ever, by stating in the same ruling that “in dematicrcountries based on
participation, negotiations, and compromise, thespesor of the origi-
nal constituent power is the peopfe”.

Indeed, if the people is the repository of the imad) constituent
power (and in a democracy this cannot be questjomedan certainly
exercise this power whenever it wishes to, withreruinterruption in the
constitutional system. Thus, in the past decaderaesf the most stable
European democracies (Sweden in 1975 and FinlaB@800) made new
constitutions under entirely peaceful condition@r#&recently, Hungary
made a new constitution in 2011. Similarly, in $pand most post-So-
viet regimes of Central and Eastern Europe, newstdotions were
made by ordinary legislatures without a genuineallegacuunt The
Turkish Constitution of 1982 contains no provisigreventing an ordi-
narily elected Grand National Assembly from makagew constitu-
tion; even if it did, its binding effect would habeen most dubious.

. BY WHOM?

If we accept that the sovereign people can alwayscese its
original constituent power, then the following quess is through what
kind of representative assembly, namely by a spg@ected constitu-
ent assembly, or the ordinary legislature? Andreatd inspired by the
writings of Hannah Arendt, Carl Schmitt, and Brusekerman among
others, proposes a five-fold typology: Americaneygonstitution con-
vention, sovereign constituent assembly, ordinagislative assembly,
the iniative of the executive branch, and an evahatry process. The
last two can be eliminated for our present purpo3ég evolutionary
process does not involve the making of a formalstarion, and is
relevant only to countries which do not have atemitconstitution, such
as the United Kingdom and Israel. Constitution-mgkat the initiative

® Turkish Constitutional Court decision, E. 2008/K6,2008/116, 5 June 200Besmi
GazetgOfficial Gazette), no. 27032.

* Ergun OzbudunDemokrasiye GegiSiirecinde Anayasa Yapi(#nkara: Bilgi Yayi-
nevi, 1993); For the constitution-making procesise€entral and Eastern Europe,
particularly in Hungary and Poland, after the qudia of the Soviet empire, see
Andrew Arato,Civil Society, Constitution, and Legitima¢iyanham: Rowman and
Littlefield, 2000), particularly chs. 4, 5, 6.
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of the executive branch, the most typical example/lmch is the Con-
stitution of the Fifth French Republic, preparedieinthe strong influ-
ence of General de Gaulle, cannot be consideredilya democratic
method. That leaves us with three types. An Amarstgle constitu-
tional convention is essentially a sub-type of doastituent assembly
model. It differs from it, however, in that the Antan constitutional
convention was composed of the representativeshef prre-existing
“states” which preserved their autonomous iderdilying the constitu-
tion-making process. The 1948 German Constitutigddalincil, com-
posed of the representatives of thader, may be comparable to the
American model. However, we have no more recentmgka of this
method®

Thus, in our days the choice seems to be betweerordinary
legislature and a specially elected constituenéraby. As stated in a
Venice Commission report on constitutional amendmém most
countries parliament serves both as ordinary latgisland as the con-
stitutional legislator. The function as constitab legislator is almost
always subject to special procedures and requirtshesuch as “a time
delay between the initiative and the first readitite requirement of
multiple readings, special voting requirements, anthetimes the call
for intervening elections”. In a few countries, Buas Bulgaria and Rus-
sia, however, a special body has to be electecbovened to adopt a
new constitutior?. The Turkish constitution of 1982 provides for nwis
special body for the making of a new constitutionder Article 175 of
the Constitution, amendments shall be proposed lbyaat one-third of
the full membership of the Grand National Assembtbhated twice, and
adopted by at least the three-fifths majority @& thll membership of the
Assembly. If the amendment is adopted by a majtetyveen the three-
fifths and the two-thirds, a referendum is mandatérit is adopted by a
two-thirds (or stronger) majority, a referendumoigtional depending
upon the decision of the President of the Republic.

However, when the project of a totally new consiin came to
the political agenda in the summer of 2007, cerpailiticians and aca-
demics insisted that this can be done only by &ialhe elected con-

® Ibid., ch. 7.
® Venice CommissiorRReport on Constitutional Amendmepara. 35.
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stituent assembly. This argument had no basis enctirrent Turkish

Constitution, and most probably was motivated biitipal considera-

tions, namely by the fear of the ultra-secularisiugs that a constitu-
tion-making process dominated by the parliamentagjority of the

conservative Justice and Development Party (AKH) lead to the in-

troduction of an Islamic autocracy. They, therefqeoposed different
rules for the election of this special body withosg cooptative features
in the hope of limiting the influence of the majgrAKP.

A patrticularly noteworthy example of such proposalgut for-
ward by a leading businessmen association, IADS TUSIAD pro-
posed the establishment of a “constitutional cotigah that will func-
tion side by side the ordinary legislative assem@liis 50-member
convention would be composed of 35 members comiog fpolitical
parties represented in parliament, and the restdmo® chosen by civil
society organizations, the judiciary, and condtnal law experts.
However, the text prepared by the convention wdnglgpresented to the
ordinary legislature signed by at least one-thirthe deputies and then
be debated and adopted by it in accordance withptbeedure estab-
lished by Article 175 of the Constitution in for€e.

Such proposals leave a number of questions unaadwiérsuch a
special body includes co-opted members, as sughbgtéhe TUSAD,
its democratic legitimacy will be extremely dubio¥d a more practical
level, who will decide which NGO'’s, or which membaf the judiciary
or the academia will be represented in the conegefitFinally, what will
happen if the Grand National Assembly does not atlaptext prepared
by the convention? In such a case, everythinggulback to the square
one. As stated above, the distinction betweengathendment and the
making of a totally new constitution is not clegil)here are many ex-
amples of new political orders, which are in effectirely new constitu-
tions, have been introduced by way of constitutioc@ntinuity, re-
specting the amendment provisions in the old ctuigins. This is the

’ For the text of the TUR\D proposal and a similar one by Professor Arage, Serap
Yazicl, Yeni bir Anayasa Hazigh ve Turkiye: Seckincilikten Toplum Sgresine
(Istanbul:Istanbul Bilgi Universitesi Yayinlari, 2009), pp.-81.
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way in which constitutional change took place imast all the new de-
mocracies of Central and Eastern Europe in the 990

[ll. HOW AND WITHIN WHICH LIMITS?

As has been pointed out above, the basic differbeteeen the
original and the derivative constituent power igttthe latter can be ex-
ercised only in conformity with the amendment rudéssablished by the
former. The most problematic question here ariféke existing con-
stitution contains some unamendable provisionghénTurkish consti-
tutional tradition, the Constitutions of 1924 arf@b1 declared only the
republican form of government as unamendable. Tivestdution of
1982, on the other hand, extended the scope of emdability to the
first three articles which regulated the charast®s of the Republic
(Art. 2), and its national and territorial integritits official language,
capital city, and the national anthem (Art. 3).tRarmore. The Consti-
tutional Court in its annulment ruling concernirige tamended Avrticles
10 and 42 of the Constitution, argued that not @mhendments directly
changing the first three articles, but also any raingent that may indi-
rectly weaken them are unconstitutional. This ilwhich amounts to
an extreme example of juristocracy puts seriougdion the amendment
power of the legislative assemBly.

The extension of the scope of unamendability by nmétary
founders of the 1982 Constitution has rightly besgticized by a major-
ity of Turkish constitutional law scholars. Thusiil&t Tan6r has ar-
gued, for example, that

“To bestow unamendability upon Article 2 and thsibarinciples
in the Preamble is an exceedingly serious problemhig is an unjust
and forced imposition. No doubt, nobody has thétrip say that the
Turkish Republic shall and should be ruled tillretsy by Article 2 of
the 1982 Constitution and the basic principles @imied in the Preamble;

8 Venice CommissiorReport on Constitutional Amendmepara. 21.

® Turkish Constitutional Court decision, see n. 8vah For a critique of this decision,
Ergun Ozbudun, “Judicial Review of Constitutionaiméndments in Turkey”,
European Public Lawyol. 15, no. 4 (December 2009), pp.536-538. See ldmal
Gozler,Judicial Review of Constitutional Amendments: A Garmative StudyBursa:
Ekin Press, 2008).
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no constitution-maker can consider itself so wisel dar-sighted...
Granting unamendability to Article 3 concerning tinéegrity, official
language, national anthem, and the capital of th& $s also unneces-
sary. Such issues are regulated in the constigitbther countries: but
there is no need to declare them unamendaBle”.

The so-called unamendable constitutional clauses much de-
bated topic in constitutional theory. To begin withis is not the rule,
but an exception in the European constitutionalitian. Some states
(France, Art. 89: Italy, Art. 139) limited it toelrepublican form of gov-
ernment, as did the Turkish Constitutions of 1924 4961. In some
others, such as Germany and the Check Republig,dtes limited es-
sentially to the fundamental principles of a lideslamocracy, namely
the inviolability of human dignity and human righésd the rule of law.
A few countries such as Romania and Portugal wathér in broaden-
ing the scope of unamendable articles. Howeverutimendable “so-
cialist” principles in the Portuguese Constitution1976 did not deter
the Portuguese legislator to pass two radical @atishal revisions in
1982 and 1989, quite incompatible with such unarabledclause$' On
the basis of its comparative study, the Venice C@sion reaches the
following conclusions in its report referred to &bo

“This is an old element of constitutionalism in sagystems. But
it is by no means dominant. A large number of Eaespconstitutions
do not have any rules on unamendability, and mdrthase who have
confine this to a very small part of the constdaati or to principles
which are so vague and general as not to imposdféct any actual
limitation. Furthermore, unamendability is only jadble in a few of
those constitutional systems that have such ruethe other political
systems, such rules serve more as political ddidasathan as legal
limitations on the constitutional legislator...The @mission... consid-
ers that unamendability is a complex and potegtiedintroversial con-
stitutional instrument, which should be appliedhaiiare, and reserved
only for the basic principles of the democratic esrdA constitutional
democracy should in principle allow for open distos of reform of
even its most basic principles and structures ofegument. Further-

19 Billent Tanér/ki Anayasa, 1961-198@stanbul: Beta, 1986), p. 167.
1 &zbudun, “Judicial Review of Constitutional Ameretnts in Turkey”, pp. 533-534.
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more, as long as the constitution contains stuésr on amendment,
then this will normally provide an adequate guaganagainst abuse -
and if the required majority following the pres@&ibprocedures wants to
adopt reform, then this is a democratic decisidmctvshould in general
not be limited. All historical evidence indicateatifor constitutions that
function over a period of time, absolute entrenahimeill never in
practice be absolute. If circumstances change dnaargif the political
pressure gets too strong, then even ‘unamendali&s will be changed
- one way or other. In such situations, constitdiacunamendability may
even have the negative effect of unduly prolongiogflicts and thereby
building up pressure and increasing the costs tiegoof eventually
necessary reform. On this basis the Venice Comamsspuld as a gen-
eral principle advocate a restrictive and carefidraach to the interpre-
tation and application of ‘unamendable’ provisiot'$’

Even in cases where the constitution contains undaige provi-
sions, their justiciable is another matter. As Wenice Commission
says,

“One thing is for a constitution to contain unamaipié provisions
or principles. Another question is whether suchnueadability is legally
enforceable, in the sense that it is subject testsuibive judicial review
by the courts or a special constitutional courterehis no automatic link
here, nor any necessary logical connection. Eveheife is no judical
review of unamendability, such rules may still e political and
practical function as declarations, which may hawestraining effect.
In other words, unamendability provisions are oftest ‘hard law’.”
Whether or not they are respected is then lefracte, like many other
political questions, on which there is no recoursdormal procedures
for solving disputes. In the European constitutidredition, the funda-
mental model is that many constitutions do not hawvemendable provi-
sions or principles - and for those that have,dha@® often not justicia-
ble. But there are also countries in which they Bren in constitutions
with unamendable provisions or principles it is aften explicitly stated
whether this is subject to judicial review or nand if so, on what
terms... In some countries this has not yet beent@the test, and the
legal situation is unclear. In other countries,igial review has been

2\/enice CommissiorReport on Constitutional Amendmepéaras. 208, 218-220.
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rejected on the argument that the courts can raephemselves above
the constitutional legislator. In other countriggjicial review of con-
stitutional amendments is in theory possible, ag hever been applied
in practice. And even in those countries which @orf time to time con-
duct judicial review of constitutional amendmeritgese are very rarely
if at all set aside as breaching unamendable plieior provisions®?

Indeed, in only very few European countries (Turkayt. 148;
Ukraine, Art. 159; Moldova, Art. 141; Romania, At¥44 a; Azerbaijan,
(Art. 153) have constitutions empowered their ciomsbnal courts to
review the compatibility of constitutional amendrtgenvith the una-
mendable clauses. Besides, in all of them withetkeeption of Turkey,
such review is preventive (a priori) not represdqiaeposteriori). In the
absence of a clear constitutional empowerment, maomstitutional
courts (e.g., those of France, Hungary, Sloventhlegland) refused to
review the compatibility of constitutional amendrteenwith the una-
mendable provisions. In this regard, the 1992 dmtief the French
Constitutional Council is particularly telling, which it was stated that
“considering that, within the limits proviously efed to, constituent
power is sovereign; it is within its power to abatg modify, or com-
plete the provisions of constitutional value, ie tmanner it sees appro-

priate”

Among established old democracies of Europe, Geymsirthe
only country where the Constitutional Court seelitcompetent to
review the constitutionality of constitutional andements. It argues that
the phrase in the Constitution empowering it “tgiess of the confor-
mity of federal and Land laws with this Basic Laafs0 includes con-
stitutional amendments as well as ordinary lawsweier, the German
Court has not so far invalidated a constitutionaleadment on these
grounds™

13\bid, paras. 225-228.

1 French Constitutional Council judgement No. 92,32 September 1992, para. 34;
also its similar rulings of No. 1962-20 DC, 6 Nousn 1962; No. 2003-469 DC, 26
March 2003, quoted hipid, p. 45, notes 154, 155, 156. On the rulings offtench,
Hungarian, Slovenian and Irish courts, see alsozl€sf Judicial Review of
Constitutional Amendments: A Comparative Styoghy 12-19.

5 bid., pp. 22-23, 55-64.
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Turkey occupies a unique place in Europe, not amlyhat the
Constitution of 1982 explicitly empowered the Cdagional Court to
carry out review over constitutional amendmentd, ddgo in that the
Court has used this power quite often, leading itterocontroversies.
The exceptionality of the Turkish case has alsabexted by the Venice
Commission:

“The Commission considers that the Turkish exanijlstrate the
potential problems that might arise if a court ddocactually use ‘una-
mendable’ provisions to declare invalid amendmehtgt have been
adopted by the constitutional legislator followistgictly prescribed de-
mocratic procedures. The Commission would also esigk that judi-
cial review of a constitutional amendment must betconfused with
judicial review of ordinary legislation. These amwo very different
things, both in principle and in practice...(l)n albhall countries, the
procedures for constitutional amendments are mtraties than that for
ordinary legislation...Such requirements will normgaltonstitute a
strong guarantee against abuse. Constitutionalsidesi adopted fol-
lowing such procedures will in general enjoy a veigh degree of de-
mocratic legitimacy — which a court should be exiedy reluctant to
overrule. On this basis the Commission consideais shbstantive judi-
cial review of constitutional amendments is a peafdtic instrument,
which should only be exercised in those countriéere it already fol-
lows from clear and established doctrine, and dtere with care, al-

lowing a margin of appreciation for the constitn@blegislator™°

The competence of the Constitutional Court withardgo consti-
tutional amendments has long been a hotly debagegtiin Turkey. The
Constitution of 1961 had no explicit provision cenung the judicial
review of constitutional amendments. Theoreticalheaking, such re-
view would be possible only if one adopts the exise of supra-posi-
tive constitutional norms or of a hierarchy of nermithin the constitu-
tion itself. In the Turkish constitutional systero such hierarchy was
established and it was commonly agreed that alktttotional norms
had equal legal value. Only, Article 9 of the 196bnstitution had
stipulated that Article 1 on the republican formgaolvernment was una-
mendable and that no proposal could be made i ¢odemend it. The

16 VVenice CommissiorReport on Constitutional Amendmeparas. 234, 235.
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Constitutional Court in a 1970 ruling invalidated c@nstitutional
amendment arguing that the unamendable republican 6f govern-
ment should be construed to include the charattarisf the Republic
enumerated in Article 2, namely a national, demtogrgecular, social
state, based on human rights and the rule of ldsTthe Court argued
that an amendment incompatible with any one ofdahdsaracteristics
would be against Article 9 which bans amendmerigsial the republi-
can form of governmenf. Evidently, this interpretation gave the
Constitutional Court the competence to invaliddteost any constitu-
tional amendment, since it is hard to conceive aowstitutional
amendment that does not touch upon one of thesaathb&stics.

The legislative assembly reacted to this rulingabgonstitutional
amendment adopted in 1971 which restricted theeveypowers of the
Court over constitutional amendments to a merebcgaural review,
namely to a review of whether the procedural resungnts for such
amendments were complied with. However, the Cagaitrastruck down
four constitutional amendments in 1975,1976 and719his time the
Court’s argument was that the unamendability clacsecerning the
republican form of government was not only a suiista, but also a
procedural norm, since such a proposal could neh &e submitted un-
der Article 9 of the Constitution. Therefore, ampendment that is in-
compatible with the characteristics of the Repubhamerated in Article
2 would be procedurally unconstitutional and notli aoid*®

The political elites reacted to these rulings omu#e in the Con-
stitution of 1982. Article 148 of the Constitutidimits the procedural
review of the Court to ascertain whether the quarfion the amendment
proposal and its adoption are complied with andthdrethe ban on the
use of the urgent procedure (debating a proposa orstead of twice)
in the Assembly debates on the amendment billotated or not. Fur-
thermore, Article 149 stipulated that the Courtldomvalidate a con-
stitutional amendment only by a two-thirds majonfyits members. The

7 Constitutional Court decision, E. 1970/1, K 1970/36 June 1970AMKD (Reports
of the Constitutional Court), no. 8, p.323.

'8 Constitutional Court decisions, E. 1973/19, K. 387, 15 April 1975AMKD,
no.13, pp. 430-31; E. 1976/38, K. 1976/46, 12 Oetol976,AMKD, no. 14, pp.
252-86; E. 1976/43, K. 1977/4, 27 January 19XNIKD, no. 15, pp. 106-31; E.
1977/82, K. 1977/117, 27 September 195VMKD, no.15, pp. 444-64.
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2001 constitutional amendment reduced this qudlifigjority to three-
fifths. Thus, it appeared that the controversy dherjudicial review of
constitutional amendments had ended. Since thetiadopf the 1982
Constitution the Court has not until 2008 invalethtany constitutional
amendment, and in the three cases referred tbdedided that the al-
Iegeg procedural irregularity was not among thesarwvered by Article
148:;

However, the Turkish Court suddenly changed itsniopi in a
ruling on 5 June 2008, and invalidated a constihgli amendment
changing Articles 10 and 42 of the ConstitutioneTdhange in Article
10 on equality involved the addition of the phréasethe utilization of
all public services,” and the change in Article etihsisted of the addi-
tion of the sentence “no one shall be deprivedighkr right to higher
education unless expressly prohibited by law.” @eahe purpose of
the amendment was to abolish the ban on wearindsbaaves for fe-
male university students. It should be recalled tha ban itself was not
introduced by a law, but by the two rulings of tBenstitutional Court
rendered in 1989 and 1981. The Court first consdi¢ne question of its
competence, and returning to its jurisprudencenen 1970s, ruled that
incompatibility with the first three unamendabléides was not only a
matter of substance, but also a matter of formdgaare). Therefore, the
Court considered itself competent to review thescédtsthen proceeded
to examine the case on substantive grounds, andudtad that the abo-
lition of the headscarf ban at univerisities waaiagt the principle of
secularism mentioned in the unamendable Articlari] that therefore
the constitutional amendment was unconstitutiéhal.

This ruling of the Constitutional Court was hightgntroversial
both on procedural and substantive grounds. Proakguit seems im-
possible to maintain the argument it put forwardiry the 1961 Con-
stitution, itself of very dubious legal validityh€ 1961 Constitution as
amended in 1971 limited the Court's competence marstitutional
amendments to a merely procedural review. Artiel8 fhe 1982 Con-

19 Constitutional Court decisions, E. 1987/9, K. 1A%7 18 June 198Resmi Gazete
(Official Gazette), 4 September 1987, no. 19564,2%-26; E. 2007/72, K. 2007/68,
5 July 2007 ResmiGazete 7 August 2007, no. 26606; E. 2007/99, K. 2007188,
November 2007Resmi Gazetel6 February 2008, no. 26792.

20 constitutional Court decision, see no. 3 above.
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stitution, on the other hand, clearly specified wkiad of procedural
irregularities (irregularities of form) are subject the Court’'s review.
These are whether the quorums for the amendmepbogab and for its
adoption are complied with, and whether the propssdebated twice.
The Constitution has no explicit or implicit rulenpowering the Court
to review the compatibility of a constitutional amaenent with the una-
mendable articles of the Constitution. Therefofes tlecision of the
Court is not only inconsistent with its earlieringjs in the 1982 Consti-
tution period, but also amounts to a “usurpatiompaiver” since it is in
violation of the explicit text of Article 148.

The Court’s decision can also be criticized on grtis/e grounds.
To argue that permitting female university studdntsvear headscarves
is tantamount to undermining the secular charamtehe state is a re-
flection of a militant and assertive notion of secism with no paralel
in any Western democracy. In fact, no such bantessthe university
level in any member state of the Council of Europe.

As a result of this decision, the Turkish Consitto&l Court seems
to have acquired almost total control over constital amendment
process. Since the characteristics enumeratedtioles 2 and 3 are no
vague and broad, almost no constitutional amendicemtbe conceived
that is not in one way or another related to onéhese characteristics.
Such an interpretation practically deprives thepbe@nd/or its elected
representatives of their constituent power whicla idemocracy should
ultimately belong to them. As stated at the begignconstitutional de-
mocracy requires a balance between popular powkthreninstitutional
channels through which it should be exercised.t8Uimit the former to
such an extent can no longer be called a requirewfeconstitutional
democracy, but an example of juristocracy. Pertt@snost fitting for-
mula for constitutional democracy is, in the woodis leading American
scholar, “judicial review without judicial supremat' Based on
humanity’s two centuries old experience in consbnalism one may
conclude by repeating the classical formula thaisttutions should be
rigid enough to ensure the stability of the basiacture of the state and
to protect minority rights against the unbridledveo of the majorities,

2 Larry D. Kramer,The People Themselves: Popular Contitutionalism andicial
Review(Oxford: Oxford University Press, 2004), 249-253.
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but flexible enough not to prevent peaceful and amatic constitu-
tional change in response to changing societalsxaed demands.

BIBLIOGRAPHY

Andrew Arato, Civil Society, Constitution, and Legitimacy
Lanham: Rowman and Littlefield, 2000.

Bulent Tandr/ki Anayasal961-1982istanbul: Beta, 1986.

Erdogan Tezig,Turkiye’de 1961 Anayasasina Gore Kanun Kav-
rami, istanbul:istanbul Universitesi Yayinlari, 1972.

Ergun OzbudunPemokrasiye GegiSirecinde Anayasa Yapimi
Ankara, Bilgi Yayinevi, 1993;

- “Judicial Review of Constitutional Amendments irurkey,”
European Public Laywol. 15, Issue 4, December 2009.

- “Party Prohibition Cases: Different Approaches thg Turkish
Constitutional Court and the European Court of Hanfaights,”
DemocratizationVol. 17, No. 1, February 2010.

- Turk Anayasa HukukulO. Baski, Ankara: Yetkin Yayinlari,
2009.

- “Tark Anayasa Mahkemesinin Yargisal Aktivizmi \&yasal
Elitlerin Tepkisi,” Ankara Universitesi SBF Dergisi: Prof. Dr. Yavuz
Sabuncu’ya Armgan, No. 62 (3), Temmuz-gustos 2007.

- TUrkiye’'nin Anayasa KriziAnkara: Liberte Yayinlari, 2009, s.
185-190.

Fazil Hisnu Erdem, “Turk Anayasa Mahkemesi ve Agrinsan
Haklarn Mahkemesi Kararlarinda Siyasal Partilerapitiimasi,'Hukuk
ve AdaletNo. 4 (2004).

Kemal Gozler,Judicial Review of Constitutional Amendments: A
Comparative StudyBursa: Ekin Press, 2008.

Miimtaz Soysall00 Soruda Anayasanin Anlaristanbul: Gergek
Yayinevi, 1976.

Osman Can, “Anayasay! Bigtirme iktidari ve Denetim Sorunu,”
Ankara Universitesi SBF Dergisi: Prof. Dr. Yavuzb8acu’ya Arma-
gan.

Journal of Constitutional Law - Volume: 1/ Isshi¢Year: 2012



144 Procedural Issues in Constitutional Change

Sanford Levinson, edResponding to Imperfection: The Theory
and Practice of Constitutional Amendmemrinceton, New Jersey:
Princeton University Press, 1995.

Serap YaziciyYeni bir Anayasa Hazigh ve Turkiye: Seckincilik-
ten Toplum Soézfenesing istanbul:istanbul Bilgi Universitesi Yayinlari,
20009.

Zuahti Arslan, “Conflicting Paradigms: Political Rig in the
Turkish Constitutional Court,”Critique: Critical Middle Eastern
Studies Vol. 11, No. 1, 2002.

Anayasa Hukuku Dergisi - Cilt: 1 / Sayi:1/ Yil:201



